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Foreword

The Discrimination Toolkit was first published in 2007 by Legal
Aid NSW, Elizabeth Evatt Community Legal Centre and
Kingsford Legal Centre. Over 20,000 copies were distributed
throughout NSW.

Since publication there have been some important amendments
to discrimination and employment laws. This second edition
includes these changes.

The principal contributors to the first edition of the Discrimination
Toolkit were Fiona Pace (Legal Aid NSW), Teena Balgi (Kingsford
Legal Centre) and Meredith Osborne (Elizabeth Evatt Community
Legal Centre). The revised edition was produced by Fiona Pace
and Meredith Osborne (Civil Law Division, Legal Aid NSW) and
Emma Golledge (Kingsford Legal Centre), with assistance from
Nicholas Cruz (Legal Aid NSW), Dianne Anagnos and Elizabeth
Meyer (Kingsford Legal Centre).

The authors would like to acknowledge the many individuals
and organisations who generously contributed funds, time and
expertise to this publication.

Thanks go to the Australian Institute of Administrative Law for
providing the original grant for this project and to Legal Aid
NSW, Elizabeth Evatt Community Legal Centre and Kingsford
Legal Centre for their financial and in-kind support. Without this
assistance there would be no Discrimindation Toolkit.

Thanks also to our expert reviewers — Adele Byrne (Federal
Magistrates Court of Australia); staff at the NSW Administrative
Decisions Tribunal, David Hillard (Clayton Utz), Melinda Ridley-
Smith and Jodie Ball (Australian Human Rights Commission),
Elizabeth Wing (Anti-Discrimination Board of NSW) and Simon
Howard (Legal Aid NSW). Your thoughtful and constructive
comments were of great value and have significantly contributed
to this publication.
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We would also like to acknowledge our skilled production team,
particularly graphic designer Benay Ellison of Curly Sedge Design.
Thanks for helping us present complex legal material in an
accessible format.

The Discrimination Toolkit was one of the first community legal
education partnerships between Legal Aid NSW and Community
Legal Centres and it has been a rewarding and productive
collaboration. We hope that the second edition continues to be
a practical resource for the people and communities we have
the privilege of working with.

Fiona Pace
Meredith Osborne
Emma Golledge

October 2011
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About this Toolkit

The Discrimination Toolkit is for people who believe they have
been discriminated against and want to do something about it.

It will also be a useful resource for community workers, advocates
and lawyers who want to help clients who are experiencing
discrimination.

The Toolkit has five sections:

Discrimination Basics will help you work out if you’ve been unlawfully
discriminated against and whether you might have grounds for a
discrimination complaint.

What You Can Do About Discrimination looks at the legal and non-
legal options for dealing with discrimination and gives you some
guidance about how to decide what is best for you. This section
also takes you through the steps involved in making and running a
discrimination complaint.

Courts and Tribunals describes what happens if your discrimination
case ends up in a court or tribunal. Although most discrimination
cases get sorted out before this stage, it’s important to know what
is involved if your case does get that far. This section also gives you
some basic information on court procedures and rules.

Getting Help looks at how you can get legal representation or
adyvice. It has a list of contacts for legal and non-legal help, and
places where you can get more information about discrimination
if you need it.

Glossary gives definitions of some of the legal words you will come
across if you are making a discrimination complaint.

Dealing with the legal system can be stressful, and sometimes the
results aren’t exactly what you hoped for. But using discrimination
law and standing up for your rights can be empowering and
worthwhile. There have been a lot of positive changes in the way
people are treated because of our discrimination laws. Freedom
from discrimination is a basic human right. We hope this Toolkit will
help you navigate the discrimination law system so you can stand
up for that right.



Disclaimer

This publication is for general information purposes only. It is
not intended as advice on any particular matter and is not
a substitute for legal advice from a qualified professional. No
reader should act or fail to act on the basis of any material
contained in this Toolkit. Legal Aid NSW, Kingsford Legal Centre,
Elizabeth Evatt Community Legal Centre and the authors
disclaim all liability for errors or omissions of any kind whatsoever,
or for any loss or damage, in whole or in part, arising from any
person relying on any information in this publication.
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Grounds and Areas of Discrimination

I’ve been treated unfairly. Is it against the law?

Most people are treated unfairly at some stage. They might
be bullied, excluded, or victimised. As we all know, this sort of
behaviour can have a big impact on your life. We often hear
people say they’ve been ‘discriminated against’” when they
experience unfair treatment. But not all unfair treatment is
discrimination that is against the law.

In NSW, discrimination is covered by both state (NSW) laws
and federal (Australian) laws - the ‘state system’ and the
‘federal system’. These discrimination laws cover certain types
of unfair treatment (called ‘grounds’) in certain circumstances
(called ‘areas’).

From here on, when we use the word ‘discrimination’, we mean
‘unlawful discrimination’.

Discrimination is a complex and technical area of law. We
can’t guarantee that your problem will be covered by the law.
But here’s a basic formula you can use to help you work out if
you might have a discrimination case:

GROUND + AREA
= DISCRIMINATION

What are the grounds of unlawful discrimination?

Step 1: To work out whether you can take legal action for
discrimination, the first thing you need to think aboutis the reason
why you have been treated unfairly. Under discrimination law,
these reasons are called ‘grounds’, or ‘characteristics’.

Read the checklist on the next page, which covers all the
‘grounds’ for discrimination, and tick any of the boxes that
apply to you. Unlawful discrimination happens when you are
treated unfairly becuuse you have one of these characteristics.
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GROUNDS CHECKLIST

| have been treated unfairly or
harassed because of my: v

Pregnancy ... .. ...
Breastfeeding ... |:|
Homosexuality ... I:'

Transgender or transsexual status

Age
Disability ... I:'
Carer’s or family responsibilities ... . |:|

Association with someone who has
one of these characteristics . ... ... . |:|

OR | have experienced:
Sexual harassment

viification L]

If you haven’t ticked any boxes, it means you probably don’t
have a ground for a discrimination complaint.

If you have ticked one or more boxes, move on to Step 2 on page 16.
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Grounds and Areas of Discrimination cont.

Race discrimination includes being discriminated against
because of your race, colour, descent, nationality, ethnic or
ethno‘religious origin.

Sex discrimination is being discriminated against because you
are male or female.

Marital status discrimination is being discriminated against
because you are married, married but living separately, single,
divorced, widowed or in a de facto relationship. It applies to
opposite sex and same‘sex relationships.

Zregnancy discrimination is being discriminated against
because you are pregnant or might become pregnant.

Homosexuality discrimination is being discriminated against
because you are gay or lesbian.

Transgender status discrimination covers anyone who identifies
as a member of the opposite sex by living, or seeking to live, as
a member of the opposite sex.

Age discrimination is being discriminated against because you
are too young or too old. It is also against the law to force you
to retire because of your age.

Disability discrimination includes being discriminated against
because of a physical, intellectual, psychiatric, sensory or other
disability, illness or disease. It includes a disability you have now,
have had in the past, might have in the future or which somone
assumes you have. Discrimination against people who have
a carer, assistant, assistance animal such as a guide dog or a
disability aid is also against the law.

Carers’ or family responsibility discrimination includes being
discriminated against because you are responsible for caring
for a dependent child or step‘child or caring for relatives
such as an immediate family member, spouse or former
spouse, parent or step‘parent, brother or sister, step‘brother
or step‘sister, grandparent or step‘grandparent, grandchild or
step‘grandchild.
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Mark works in a factory and doesn’t get on with his boss,
Greg. Mark says that Greg picks on him, hassles him about
taking breaks and won’t give him any overtime. Mark thinks
Greg doesn’t like him because he is more outgoing and
popular than Greg.

Unfortunately for Mark, this is not unlawful discrimination,
because he can’t link his unfair treatment to a ground of
discrimination. But he might have other options for sorting
out the problem. He could talk to his union delegate, or a
more senior manager at the factory, or even a lawyer, to
work out what to do.

Sometimes you might be covered by discrimination law even if
you don’t actually have one of the characteristics or ‘grounds’
that is protected. If someone treats you unfairly because they
believe you have one of these characteristics (even if you
don’t) you might still be able to use discrimination law. For
example, if your employer treats you differently because they
think you have a disability, and you don’t, you would have ‘a
ground’ under discrimination law.

Jose works at a medical centre as a casual receptionist.
He overhears one of the senior doctors saying to the
practice manager that he doesn’t think ‘having a fairy at
the front desk is a good look’. Shortly after this Jose’s

shifts are reduced from four a week to one shift only. None
of the other casuals have had their shifts reduced. Jose
is not gay but believes he has been discriminated against
because the bosses think he is. He has a ground to make a
discrimination complaint.
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Grounds and Areas of Discrimination cont.

Is it direct or indirect discrimination?

Sometimes the unfair treatment is obvious — you are treated
unfairly because of one of the ‘grounds’ or ‘characteristics’
compared to someone else who does not have that
characteristic: for example, if someone says you cannot rent
a house because you are Aboariginal, or if you apply for a ‘ob
and are told that you are too old to be in the running, even
though you have the skills, ’ualifications and experience they
are looking for. This is called direct discrimination.

But sometimes the discrimination is less obvious. A rule or policy
might look fair because it applies to everybody, but in practice
it has an unfair and unreasonable effect on a particular group
of people. This is called indirect discrimination.

For example, the fire brigade used to have a rule that all fire
officers had to be a minimum height. Although this policy
applied to everyone, it disadvantaged women and men from
some ethnic backgrounds. The rule was indirectly discriminatory
because both those groups were likely to be shorter than the
re”’uired minimum height and you didn’t need to be that tall to
do the ‘ob.

Another example of indirect discrimination is where an employer
makes all employees pass a physical fithess test and the level of
fitness the employer wants is not needed for the “ob. This might
disadvantage workers with a disability or older workers.

Discrimination Toolkit




Eva works in retail. Team meetings have always been
held once a week during lunchtime. The manager
sends an email to all staff saying that team meetings
will now be held at 8.00am instead of lunchtime and
that attendance is compulsory. Eva has two children
who need to be dropped at school every morning.

Eva could make a complaint of indirect carer’s

responsibility and indirect sex discrimination. This is
because her manager is imposing a blanket rule on
everyone that doesn’t single anyone out but has the
practical effect of being more likely to disadvantage
people caring for children and women (because
women are statistically more likely than men to be the
primary carers of children).
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Grounds and Areas of Discrimination cont.

What areas of life are covered by discrimination law?

Step 2: The second step in working out if you might have a
discrimination case is to find out whether or not your problem
happened in an area of life that is covered by discrimination
law. Discrimination is only against the law when it happens in
an area of public activity, such as employment, education,
accommodation, buying goods and using services.
Discrimination law does not cover your private relationships
with family members, friends or flatmates, for example.

The checklist below lists all the areas of life where discrimination
is unlawful. Tick any of the boxes that describe where
discrimination happened to you.

AREAS CHECKLIST

| was treated unfairly in:
Employment ... D
Education ... D
Accommodation ... D
Clubs and associations ... D
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Employment includes anything to do with work, such as applying
for a ‘ob, getting a promaotion, training, working conditions, losing
your ‘ob or other work entitlements.

Education covers all educational institutions including schools,
TAFEs, universities or colleges. It includes applying for enrollment,
what happens during your studies and being suspended or
expelled.

Accommodation includes renting a property, buying a property,
using a hotel, hostel or care facility or dealing with a real estate
agent or landlord.

Clubs and associations includes all registered clubs and
associations, such as RSe or leagues clubs.

Goods and services includes accessing services or buying
products from government departments (eg. Department
of Housing, Centrelink, police and public hospitals) or private
businesses (eg. banks, private hospitals, shops, pubs orrestaurants).

Zublic places and facilities includes accessing public space or
transport, for example.

Mariohasepilepsyandhadaseizureatthelocalsupermarket.
The manager of the shop told him this scared the other
customers so he is not allowed to shop there anymore. This

situation is covered by discrimination law because Mario
has a ‘ground’ (disability) and an ‘area’ (using a service /
buying goods).
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Sexual Harassment, Vilification
and Victimisation

What about sexual harassment?

Sexual harassment is a type of discrimination that is against the
law. It is covered by state and federal discrimination laws.

The legal definition of sexual harassment has two parts. What
happens to someone has to be both these things before the
law will call it sexual harassment:

Y it must be unwelcome sexual behaviourj and

Y it is reasonable that you would feel offended, humiliated or
intimidated by the behaviour.

Sexual harassment also has to happen in one of the areas of life
covered by discrimination law.

Jasmine walks past a building site every morning on her
way to work. The workers wolf-whistle and shout out
comments about her body every day. This makes her feel
scared and humiliated, and she wants to know if it is sexual
harassment.

Yes, it is sexual harassment, but unfortunately it is not

covered by discrimination law because it didn’t happen
in an area the law covers. Jasmine is not being sexually
harassed in her workplace or in any of the other areas
of activity covered by discrimination law. But Jasmine
could contact someone at the building company and
make a complaint about the unwelcome behaviour of the
construction workers.

Sexual harassment includes unwanted touching, staring or
perving, suggestive comments or ‘okes, unwanted invitations or
re’’uests for sex, sexually intrusive ’uestions, offensive emails or
having to look at sexually explicit material.
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The law also prohibits sexual harassment through the use of new
technologies such as the internet, social networking sites and
mobile phones.

Sexual harassment can include sexual behaviours that are
criminal offences, such as sexual assault, indecent exposure,
stalking, and obscene communications. These types of offences
should be reported to the police.

The law also says that having to work in an atmosphere with
sexual overtones can be sexual harassment, even if it’s not
targeted at you directly. For example, if one of your co‘workers
has a screensaver of a topless woman that you see every time
you walk past their desk, and you find the screensaver offensive,
that could be sexual harassment.

Musa has just got an apprenticeship as a motor
mechanic. One of his new workmates, Jack, decides
that Musa needs to be “initiated” into the workplace.
He tries to pull down Musa‘s shorts when he walks
past, gropes him from behind when Musa is at the

workbench and leaves pornographic magazines in
his bag. Jack also sends a picture of his girlfriend’s
breasts to Musa’s mobile phone. Musa is scared,
embarrassed and humiliated by this behaviour. He can
make a sexual harassment complaint in employment
against Jack and the company as well.

Although most sexual harassment complaints are made by
women, men can also complain about unwelcome sexual
behaviour that happens to them.

Sexual harassment is not about anything that happens when
two people are attracted to each other, and it’s not about
mutual flirting. It is about sexual behaviour that you don’t want
and didn’t invite.
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Sexual Harassment, Vilification
and Victimisation cont.

What is vili“cation?

Vilification is when someone says or does something in public
that could make other people ridicule or hate a particular
group of people.

The sC @] ¢ (NSW) says that the following types
of vilification are against the law:

Y vilification of people who are gay, lesbian or transgender;
Y vilification of people with HIVEAIDS; and
Y vilification of racial groups.

Here are some examples of vili“cation:

Y A neighbour of a same‘sex couple stands in the common
area of their unit block and yells out aDisgusting faggots —
you’re going to burn in hell¥ (homosexual vilification).

Y Wiriting and handing out pamphlets, or making a speech at
a rally or on the radio that says @sArabs are terrorists and the
government should deport them¥ (racial vilification).

Y Public broadcasts (such as at arally or on radio) that ridicule
or try to make listeners hate people from a particular ethnic
group or people who are gay, lesbian, transgender or living
with HIVEAIDS.

What is racial hatred?

The federal ucu sc @] ¢ prohibits racial hatred.
Racial hatred is similar to racial vilification. It happens when
someone says or does something in public that is reasonably
likely to moffend, insult, humiliate or intimidate a person¥
because of their race, colour or national or ethnic origin. This
can include things put on the internet.

Racial hatred can be easier to prove than racial vilification.
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What is victimisation?

Victimisation is when someone punishes you or treats you
badly because:

Y you have complained about discrimination or harassment;
or

Y they think you are going to complain about discrimination
or harassmentj or

Y you have helped or are going to help someone with a
discrimination or harassment complaint (you may be going
to give evidence for them in court, for instance).

Victimisation is illegal under discrimination law. If you think you
have been victimised, you might be able to make a complaint
under discrimination law.

Here are some examples of victimisation:

Y lou make a sexual harassment complaint under
discrimination law and your employer fires you after they
find out you have made the complaint.

Y 1ou complain to your boss that another worker is saying
racist things about you and you get moved to a lower‘level
position.

Y 'ou try to rent a flat and the agent says, @We don’t rent to
people in their early twenties. They’re too unreliable.¥ jou
say, aThat’s not fair. I’'m going to take this further.¥ The agent
then tells you you’ve been blacklisted.

If you ticked a box in Step 1 and a box in Step 2, you could
have a discrimination complaint. Now move on to Step ” on
page 22.
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Exceptions & Exemptions

Are there any exceptions in discrimination law?

Step ”: The third step is to find out whether a legal exception
or exemption might apply in your situation. Some parts of
discrimination law do not apply to some organisations or
situations. Sometimes, for example, parts of discrimination law
might not cover private schools, very small businesses, charities,
single sex sports and religious organisations.

This might mean your situation is not covered by discrimination
law, even if you ticked a box for Step 1 and Step 2.

Discrimination law also recognises that some types of une”’ual
treatment are good for the community. For example, services
that meet the special needs of a certain group, such as
women’s health centres, are generally 8. Also, programs that
aim to fix longstanding ine”’ualities, such as affirmative action
programs for women or Aboriginal employment programs, are
generally 8 too.

Discrimination law does not override other common sense
laws. For example, the minimum legal ages for drinking
alcohol, driving a car or voting are exempt from the age
discrimination laws.

Exceptions in discrimination law can be complex and
technical. They can also change over time, so it’s very
important to get legal advice about whether discrimination
law will cover your problem.
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Nada works in a bakery with three other employees. One
afternoon the boss sees Nada’s girlfriend pick her up
from work. When she finishes her shift the next day, the
boss says to her, “Don’t bother coming back tomorrow. My
customers don’t want to be served by a dyke.”

This is clearly discrimination, but unfortunately Nada is
not covered by discrimination law in NSW. This is because
she works in a business that has less than six employees.
Businesses of this size are exempt from the homosexuality
parts of the Anti-Discrimination Act(NSW). Nada cannotuse
the federal system either because sexuality discrimination
is not a ‘ground’ of unlawful discrimination under federal
laws. This is a gap in discrimination law that needs reform.
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Know Your Options

There are many ways you can deal with discrimination, and many
discrimination problems can be sorted out uickly and informally
with some early action.

This section gives you some ideas about your options, both formal
and informal.

The first thing to think about is what you want to happen. Once
you know what you want, it’s much easier to work out the best
way to get it.

Some of the things to think about before you decide which
approach you want to take are:

= Do you feel comfortable and confident enough to try to sort
the problem out yourselfe

= Do you have anyone who can help youe

= Can you deal with the stress and time it might take if you take
legal actione

= How urgent is the situatione

= Are you likely to have an ongoing relationship with the person
who has treated you badly=

= Does the person who has treated you badly have a boss you
can talk to=

= Can you make a complaint directly to the organisation or
person you are complaining aboute

It is often a good idea to get some help when you’re deciding
what to do. If the problem is happening at work and you belong
to a union, you can ask your union for help. Legal Aid NSW, a
community legal centre or other community organisations might
also be able to give you advice and help (see from page 141).
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Can | deal with a discrimination problem informally?

Yes. One option is to raise the issue directly with the person you
are having the problem with. You might get a uick and easy
solution by doing this.

In some situations this doesn’t feel right. You might find the person
intimidating or threatening, or just not feel comfortable talking to
them about the problem. But you might feel that you could do it
if you had a friend or family member with you.

Another option is to write a letter to the person. In the letter you
should explain what the problem is, tell them how their behaviour
has affected you and what you would like them to do to fix the
problem. This will only work if you write a calm letter, not one that
has abusive or aggressive words in it. A community worker or
lawyer might be able to help you with this.

If you don’t want to approach the person who has treated you
badly orif you’ve tried it and it didn’t work, maybe you could talk
to their boss or someone more senior than them.

Shanti works for a company that has a communal staff room.
One day she notices a cartoon pinned to the notice board
that makes fun of Indian people. She thinks the cartoon is
racist and goes to talk to her manager about it. Her manager
agrees that it’s inappropriate and removes the cartoon. The

manager also sends out an email to all employees reminding
them that discrimination or harassment in the workplace is
against the company’s equal opportunity policy and won’t be
tolerated. The manager attaches the policy to the email and
puts a printed copy on the lunchroom wall.

Discrimination Toolkit




Know Your Options cont

What if | want to deal with the problem more formally?

Many organisations have formal grievance or complaint
procedures. It’s a good idea to try these if they’re available.

Lin is a single parent and has worked for the same company
for four years. She has always worked the 9.00am to 2.30pm
shift so she can drop her children off at school and pick them
up. Lin gets a new manager who says Lin needs to be more
flexible with her work hours and that her shifts might vary
from now on. This will make it hard for Lin and her kids.

Lin tries to talk about it with her manager but she won’t listen,
so Lin goes to the union. The union helps her make a formal
complaint through the company’s grievance procedure. The
company backs the manager’s decision, so the union suggests
that Lin considers her options under discrimination law.

Some professions and industries have special organisations that
you can complain to about people who work in that profession
or industry. Contact details for the organisations listed on the next
page are in the ’seful Contacts section from page 148.

Miranda has a mild intellectual disability and needs extra
learning support in the classroom. The school tells her
parents that it doesn’t have the resources to give Miranda
this support. Miranda’s parents make a written complaint to

the Department of Education, and the Department sets up a
meeting — with its representative, someone from the school
and Miranda’s parents - to discuss what to do about getting
some support for her. They work out a solution without
needing to make a discrimination complaint.
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Health service providers such
as hospitals, doctors, nurses,
therapists, complementary
medicine practitioners

IND STR COMPLAINTS

| want to complain about: | can complain to:

Health Care Complaints
Commission

Government departments and
employees

Ombudsman (Commonwealth
and State)

Lawyers

Office of the Legal Services
Commissioner

Insurance companies

Financial Ombudsman Service

Public schools and teachers

Department of Education

Hotels

Australian Hotels Association

Banks and other credit providers

Financial Ombudsman Service or
Credit Ombudsman Service Ltd

Products or traders

Department of Fair Trading

Advertising

Advertising Standards Bureau

Andre fell and cut his arm on a piece of glass. He goes to his local
doctor to get stitches. While the doctor is treating the wound, he
keeps touching Andre inappropriately. This makes Andre very
uncomfortable and he leaves the surgery feeling distressed. He

decides to do something about it and gets some advice from a
lawyer about his options. The lawyer tells him that he can make
a sexual harassment complaint under discrimination law and/or
make a complaint about the doctor’s conduct to the Health Care
Complaints Commission.
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Know Your Options cont

The NSW AntitDiscrimination Board website (see page 138) has
some helpful information about how to sort out complaints about
unfair treatment and where you can go for help.

Remember, if the nonelegal options don’t work, you can always
go down the legal path. But there are deadlines for taking legal
action. ’nder discrimination law, you generally have to make your
complaint within = months from when the problem occurred.
There are different (and often shorter) time limits for trying other
legal options, especially if your case is about your employment
(see from page 32).

What if | m -ictimised for speaking out?

Some people worry that they will be treated badly if they speak
out. It is against the law to victimise you — to treat you badly
because you have complained about discrimination, or because
someone thinks you are going to complain (see page 21 for
information on victimisation).
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Tips for handling the problem yourself
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Know Your Options cont

| want to take legal action, What are my options?

You might have different legal options for dealing with a
discrimination problem. Making a complaint under discrimination
law is one option. Most of this Toolkit focuses on discrimination law
complaints.

If you’ve been treated unfairly at work, there are likely to be
various legal options available to you. Many of these options are
set out in a law called the dir ork Act.

Depending on the circumstances of your case, you might have to
pick one legal option only. But sometimes you can choose more
than one. Making the right decision can be very complicated.
We strongly recommend that you get legal advice on what is
best for you.

If you have lost your job it’s very important that you get legal
advice as soon as possible because the law says you have to
start legal action very uickly, often within =.. days.

What legal options do | ha-e if the unfair treatment
happened in my employment?

Here are some of the other laws that might apply if you’ve been
treated unfairly at work:

nfair dismissal

’nfair dismissal is when you are dismissed from your job and the
dismissal is “harsh, unjust or unreasonable’ (unfair). Dismissals can
be unfair for a range of reasons, including discrimination.

You might be able to make an unfair dismissal complaint (lawyers
call this ‘making an application’) to Fair Work Australia. All
non government employees in NSW are covered by Fair Work
Australia. If you are an employee of the NSW Government or a
Local Council you are not covered by Fair Work Australia. Instead,
you must make an unfair dismissal application to the Industrial
Relations Commission of NSW.
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The time limit to make an unfair dismissal application to Fair Work
Australia is =.. days from the date you were dismissed. The time
limit to make an unfair dismissal application to the Industrial
Relations Commission of NSW is = days from the date you were
dismissed. These time limits are very strict. Talk to a lawyer or your
union urgently to find out if you have an unfair dismissal complaint
and which organisation you should make it to.

General protections

General protections laws cover a variety of problems that
employeesface. One of these problemsis discrimination because
of a prohibited ground (like age, race, sex or disability).

General protections laws also cover being treated badly (including
being dismissed) because of your workplace rights. Workplace
rights include things like making a discrimination complaint, taking
sick leave, or asking for parental leave. This type of complaint
is sometimes called an ‘adverse action” complaint.

You might be able to make a complaint about general protections
to Fair Work Australia. Complaining to Fair Work Australia about
general protections is not like taking your case to a court. Fair Work
Australia cannot make a judgement (a legal decision). It can
only help you and your employer try to agree to a settlement that
resolves the problem. The complaint will only be resolved if you
and your employer agree to the solution.

The time limit to make a general protections complaint to Fair
Work Australia is 6~ days from the date you were dismissed.

If you and your employer cannot resolve your complaint when
you are at Fair Work Australia then you may apply to the Federal
Magistrates Court to hear your case and make a judgement. If
you are going to apply to the Court you should talk to a lawyer
or your union urgently. If your complaint involves dismissal and it is
not resolved at Fair Work Australia you only have ».. days to apply
to the Couirt.
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Know Your Options cont

You can also make a complaint to Fair Work Australia or apply
directly to the Court if you have not been dismissed. You have up
to 6 years to apply to the Court about general protections even
though you might have complained to Fair Work Australia.

You can also make a complaint about general protections
to the Fair Work Ombudsman. Complaining to the Fair Work
Ombudsman is different from complaining to Fair Work Australia
or applying to a court. The Fair Work Ombudsman might
investigate your complaint and help find a solution, but they
can’t make a judgement about your complaint. Only a court
can make a judgement.

It’s important that you lodge a complaint with Fair Work Australia
within the time limits, even if you have also made a complaint to
the Fair Work Ombudsman. The time limits for Fair Work Australia
or the Courts do not stop running just because you’ve made a
complaint to the Fair Work Ombudsman.

Talk to alawyer or your union to find out if you can make a general
protections complaint to Fair Work Australia and/or the Fair Work
Ombudsman.

nderpayment of wages and other benelts

If your employer didn’t pay your proper wages or other
benefits (like overtime), you can make a complaint to the Fair
Work Ombudsman. You might be able to apply to the Federal
Magistrates Court (FMC) or the Chief Industrial Magistrates Court
to have these benefits paid. If your employer has underpaid or
not paid your superannuation benefits then you can make a
complaint to the Australian Taxation Office.
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Frank is fired because he is very active in the union. He
wants his job back and wants to get paid the wages he is
owed. He thinks he might have a case under discrimination
law and gets some legal advice. His lawyer tells him that
he can’t get the outcome he wants from discrimination law

because trade union activity is not a ground of unlawful
discrimination. But his lawyer says he could have a case
for ‘unfair dismissal’ or ‘general protections’ under
employment law. He might also be able to take legal action
for underpayment of wages in a court.

Workers compensation

If you have experienced discrimination or bullying at work and it
has caused you a physical or psychological injury, you might be
able to apply for workers’ compensation. You can do this at the
same time as making a complaint under discrimination law.

If you feel that you are being treated unfairly at work because
you are on workers’ compensation you could have a few
legal options, including a discrimination complaint. This is a
complex area of law and there are strict time limits for workers’
compensation claims. It is important to get legal advice as soon
as possible after you are injured to work out your options.
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Know Your Options cont

Tip

& If you take time off bacouse of an i
make sura you get a WorkCover me
corificate from your doctor which o
the period you are away from work,
should give this certificate to your empl
It i§ llegal for your employer to dismis
beadouse you have taken tirmea off from
whara you hove provided your empioyer
with a WorkCover meadical certificate.

Occupational health and safety (OH&S)

OH&S laws say that employers must provide a safe and healthy
workplace. If you have experienced discrimination, harassment
or bullying at work, this might mean you have been exposed
to an unsafe workplace. You can make a complaint about this
to WorkCover NSW, who might investigate and try to prosecute
your employer.

Breach of contract

Whether or not you actually have a written contract with your
employer, the law says that there is a contract between you -
and that both you and your employer have rights and obligations
under this contract. For example, your employer might have to
provide a workplace where there is no discrimination, harassment
and bullying. So if you have been discriminated against at work
you might be able to take legal action against your employer for
breaching your employment contract. Breach of contract claims
can be legally complicated. If you think that you might have a
breach of contract claim you should speak to a lawyer.

Negligence

Employers have a duty of care to their employees. This means
that they have to provide a workplace that is safe, and where
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there is no discrimination, harassment and bullying. If your
employer does not do this you might be able to take legal action
against them for negligence. Negligence claims can also be
legally complicated so speak to a lawyer first.

Superannuation disability claims

Many superannuation policies include disability insurance. Many
employees are not aware of the disability insurance. It is always a
good idea to check with your superannuation fund.

If you have a disability that means you can’t do your job, you
might be able to make a disability insurance claim under your
superannuation policy insurance. If the insurance company
refuses to pay your claim for some reason, you may be able to
make a complaint to the Superannuation Complaints Tribunal or
the Financial Ombudsman Service.

You can also see a lawyer who might be able to help you with a
claim against the insurance company.

If you think you can still do your job despite your disability, but your
employer says you can’t, you might be able to make a disability
discrimination complaint.

How do | know which is the best legal option for me?

What is the best legal option for you will depend on many
things including:

= Whether the law co-ers your particular situation, There are
lots of rules about who is allowed to complain under different
laws, and this might mean that some legal options are not
available to you.

= Time limits, There are different deadlines under different laws
for starting legal action. If you’ve missed a deadline it might
mean that there are not as many options available to you.
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Know Your Options cont

= The result you want, Different laws can give you different
outcomes. For example, if you want to get your job back, it
might be best to make an unfair dismissal application. But if
you want compensation for hurt, humiliation and distress you
have suffered from being treated unfairly at work, you can
get this under discrimination law or a general protections
complaint but not through an unfair dismissal complaint.

= our chances of success, You might have a stronger case
under one set of laws than others.

= Costs, ’nder some laws you might have to pay the other side’s
legal costs if you lose your case. Itis very important that you get
legal advice on the costs risks under different laws.

Nick is fired when his boss finds out that he is HIV+. Nick
is very upset and wants to take legal action. But Nick
is not well at the moment, so doesn’t see a lawyer for 3
months. His lawyer tells him that he has missed the 14 day
deadline for unfair dismissal and the 60 day deadline for a

general protections complaint. But his lawyer advises that
he has 12 months from the date he was sacked to make a
discrimination complaint. At the moment he feels that he’s
not up to taking any legal action and wants to focus on
getting well. But he knows that he has 12 months to make a
discrimination complaint if he wants to.

Sometimes you can make complaints under different laws at the
same time, and other times you have to choose between laws.
Once you make your choice you might not be able to change
your mind later.

If you want to take legal action, get advice from a lawyer or your
union about your options. Do this as soon as you can —remember
those time limits¥
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Discrimination Law Complaints

| want to make a discrimination law complaint,
Where do | start?

We recommend that you get some advice from a lawyer before
you start legal action under discrimination law. You can go to
one of the places that offer free legal advice (see from page
141) or to a private solicitor with experience in discrimination law.
The Law Society of NSW can help you find a solicitor in your area.

Taking legal action for discrimination is a big step but there can
be many positive outcomes:

you get a chance to tell your story and talk about how the
unfair treatment made you feel. This can be very empowering;

making a discrimination complaint might stop the unfair
treatment happening to you or someone else;

you can get outcomes that are personally important to
you such as an apology, introduction of antiediscrimination
policies, training programs, policy changes, disciplinary
action against the person who treated you unfairly etc;

you can get financial compensation for any money you
have lost as well as for the hurt, humiliation and distress
you experienced.

But it’s also a good idea to think about the things listed below
before you go ahead:

taking legal action can be stressful, timeeconsuming and
might cost you money if it has to go to court;

the amounts paid as compensation in discrimination cases in
Australia have generally been uite low;

you’ll have to talk about what happened to you, often several
times. Some people find this upsetting;

you might not get everything you want. Resolving a
discrimination complaint usually involves making a
compromise;
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Discrimination Law Complaints con.

= you might damage your relationship with the person you are
complaining about. This might be uncomfortable if you still
need to deal with that person (for instance if they are your
boss or landlord);

= when you make a complaint, the person you are complaining
about will usually respond with their side of the story. They might
deny your story or say things about you that you don’t like.

Who can make a complaint?

Generally the person who has been discriminated against
makes the complaint themselves, but sometimes people make
complaints on behalf of other people, such as:

= parents for a child
= a person for someone with a disability
= unions for union members

Sometimes people can gettogetherand make a group complaint
if they have all been discriminated against in the same way.

Where do | make my complaint?

If you want to make a complaint under discrimination law, you
cannot go straight to a court or tribunal. You first have to make
your complaint to the Anti’Discrimination Board of NSW (ADB) or
to the Australian Human Rights Commission (AHRC).

The ADB and the AHRC are government organisations that deal
with discrimination complaints. They are not courts. Their job
is to help you sort out your complaint with the person you are
complaining about.

You can only take your complaint to a court or tribunal (this is
where a Federal Court judge, federal magistrate or tribunal
member will decide your case) if you cannot sort it out at the
ADB or the AHRC first. We talk about court and tribunal processes
from page 77.
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If the discrimination happened in NSW, you can make your
complaint to either the ADB or the AHRC.

The ADB deals with a NSW law called the Anfi iscrimination
Act. If you make a complaint to the ADB, you are using the
state system.

The AHRC is a national organisation that covers all of Australia. It
deals with five federal discrimination laws:

Austrdlian uman ights ommission Act
acial iscrimination Act

e iscrimination Act

isubility —iscrimination Act

Age iscrimination Act

If you make a complaint to the AHRC, you are using the
federal system.

The ADB has offices in Sydney, Wollongong and Newcastle.The
AHRC has its office in Sydney (see pages 138-139). Staff from the
ADB and the AHRC wiill travel to regional areas to run conciliation
conferences close to where you live (see from page 57 for
information about conciliation).
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Make sure you complain to the right organisation for your type of
problem. Always try to get legal advice first.

Joe wants to rent a house. The landlord tells Joe he can
have the house, but changes his mind when Joe’s partner
Marcus turns up. Joe and Marcus believe they have been
discriminated against on the ground of homosexuality
and want to make a discrimination complaint against
the landlord.

A lawyer at a community legal centre tells them that
homosexuality discrimination is only unlawful under the
NSW Anti-Discrimination Act. They won’t be able to take
their case to court in the federal system but they can take
their case to a tribunal in the state system. This means they
should make their complaint to the ADB, not the AHRC.

Sometimes, both the ADB and the AHRC have the power to deal
with the issue. For example, sex, race, age and disability are
grounds of discrimination under both systems. In that case you
will have to choose which organisation best suits your problem.
Knowing a little bit about what lies ahead might help you decide.

Both organisations handle discrimination complaints in similar
ways at the beginning, through a process called ‘conciliation’.
But if the complaint doesn’t get sorted out through conciliation,
and it ends up in a court or a tribunal, procedures in the state
system and the federal system become uite different.

Complaints that are made to the ADB but aren’t sorted out there
can go to the NSW Administrative Decisions Tribunal (‘ADT"). See
from page 86 for detalils.

Complaints that are made to the AHRC but aren’t sorted out
there can go to the Federal Magistrates Court (‘FMC’) or the
Federal Court of Australia (‘FCA”). See from page 103 for details.
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Discrimination Law Complaints con.

It’s important to understand the differences between the ADT
and the federal courts right from the start so you know what to
expect if your case goes ‘all the way’. This will help you make a
decision about whether to make your complaint to the ADB or
the AHRC. Here are a few of the main differences:

= The federal courts can make different decisions (‘orders’) to
those the ADT can make. For example, the maximum amount
of compensation the ADT can give you for each complaint
is ©'100,000, but there is no maximum limit on how much the
federal courts can award.

= If your complaint ends up in the FMC or FCA and you lose
the case you will probably have to pay the other side’s
legal expenses (‘costs’). This can be thousands of dollars. It’s
unusual for this to happen in the ADT.

= Similarly, if you win your case in the FMC or FCA, the other side
will probably have to pay your legal costs. This is unlikely to
happen in the ADT.

= It’s generally easier to run your own case in the ADT because
the federal courts are more formal and have more technical
rules.

As you can see, some of these differences are uite technical
and there are many more that we haven’t gone into. We strongly
recommend that you get legal advice about which system wiill
suit you best before you lodge your complaint, because getting
it wrong can have big conse uences later on.

The ADB and the AHRC both have a telephone in uiry service
and a website (see pages 138-139). These are good starting
points for getting information, but staff at the AHRC and the ADB
cannot give you legal advice. It is very important to get legal
advice from a lawyer.
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Eleni had a high-paying job as a senior executive. She was
fired, and believes that it was because she fell pregnant. She
can make a pregnancy discrimination complaint under state
or federal anti-discrimination law or under employment law.

Eleni gets some legal advice and decides that the best
option for her is to make a discrimination complaint. Next
she has to choose between the AHRC and the ADB. She
likes the idea of complaining to the AHRC because there
is no limit on the amount of compensation she can get
if her complaint goes ‘all the way’ to court. But she also
knows that if her case goes to court and she loses, she
will probably have to pay the other side’s legal costs. Eleni
does not want to take that risk, so she decides to lodge her
complaint with the ADB instead.

Bob is vision impaired and has a guide dog. He receives
a Disability Support Pension from Centrelink. One day Bob
booked a taxi but the driver refused to pick him up because
he didn’t want animals in his taxi. Bob has been to Legal
Aid NSW and they have agreed to represent him in his
case. After being told that he has the option of making a
complaint to the ADB or the AHRC, Bob decides the federal
system is best for him. He is not too worried about the risk
of having to pay the other side’s legal costs if he loses. This
is because he has been advised that he has a strong case
and he knows that with Legal Aid representing him, the
first $15,000 of any legal costs he is ordered to pay will be
covered by Legal Aid.
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Complaint Procedures at the
ADB and the AHRC

Is there a time limit on making a complaint?

Yes. You should lodge your complaint within e months of when
the discrimination happened. See page 52 for what to do if more
than 12 months has passed.

Do | need a lawyer to represent me?

No. You can represent yourself at the ADB or the AHRC. A lawyer
can also make a complaint on your behalf. However, if you do
have a lawyer they will need to get permission from the ADB or
the AHRC to attend a conciliation conference with you. This is
usually not a problem.

If you don’t have a lawyer to represent you, it is very important
to at least get some legal advice about your case as early as
you can. There are many places where you can get free legal
advice about discrimination, including community legal centres
and Legal Aid NSW. They might also be able to represent you in
your case (see pages 135-136). Remember, staff at the ADB or
the AHRC cannot give you legal advice.

Here are some of the ““uestions you should ask a lawyer”
= |s this appointment freee

= How much will it cost for you to represent me at the ADB or
the AHRCe

- Do | have a good discrimination casee

= Do | have any nontlegal options apart from making a
discrimination complainte If so, what is best for mee

= Do | have any other legal options apart from making a
discrimination complainte For example — if your complaint is
about discrimination in your workplace - would | be better off
taking action in Fair Work Australia or making a complaint to
the Fair Work Ombudsmane Do | have a potential workers’
compensation claime
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How long do | have to lodge a discrimination complainte

Should | lodge my discrimination complaint with the ADB or
the AHRCe

Who are the ‘respondents’ in my casee

What should | include in my discrimination complainte
What’s involved in the discrimination complaint processe
How long does it all take=

How should | prepare for conciliatione

What results can | ask fore

What happens if my discrimination complaint is not resolved
at the ADB or the AHRC=

What evidence should | collect to help prove my casee

How much will it cost for you to represent me if my complaint
goes to the ADT, the FMC or the FCAe
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Complaint Procedures at the
ADB and the AHRC cont

How do | make a complaint ?

All discrimination complaints to the AHRC and the ADB have to
be in writing. You can write your own letter or email about your
complaint or you can fill in an official AHRC or ADB complaint
form. You can ring them up and ask them to send you a form or
you can download and print one from the website. The AHRC
also lets you lodge a complaint online.

If you have trouble writing down your complaint, the AHRC or
the ADB can help you. You can write your complaint in any
language and the ADB or the AHRC will get it translated. It won’t
cost you anything. You can also lodge a complaint in braille or
by audio tape.

The complaint forms from the ADB and the AHRC do not give
you much room to write down what happened. We recommend
that you write out (type it or get it typed, if you can) your story
about what happened on another piece of paper — use as many
sheets of paper as you need - and include as much detail as
possible. Attach this to your complaint form and write the words
‘See attached statement’ in the section on the form where it says
‘Describe what happened’. See the checklist on pages 50-51 for
what you need to include in your complaint.

Make sure the information you put in your complaint is right. It
might be bad for your case if you change your story later.

If you can, get a lawyer to check your complaint before you
send it in.
Try to make your statement as easy to read as possible, Here are
some ideas on how to do that”

= type it (or try to get someone to type it for you);

< write out your story in chronological (time) order, from
beginning to end;
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Complaint Procedures at the
ADB and the AHRC cont

What if the =«’month deadline has passed?

The AHRC and the ADB can still accept your complaint if you
give good reasons why it’s late. If you’re outside the 12 month
time limit, you should always write out the reasons and send them
in with your complaint form.

For example, you might have been unable to make the complaint
for personal or health reasons, or because you were trying to sort
it out in a nontlegal way.

The most important things to explain are:
= why you delayed in lodging your complaint; and

= why it will not disadvantage the other side if your complaint
is accepted now (because all the evidence is still available,
for example).

If your reasons for the delay in lodging your complaint are medical
or psychological ones, you should if possible provide the ADB or
the AHRC with something from your treating practitioners.

In practice, the AHRC will initially accept your complaint even if
it’s out of time, but might later decide to terminate it if more than
12 months has passed.

The ADB won’t accept your complaint if it’s outside the 12
month time limit, unless you have shown good reasons in your
initial complaint.

These different procedures might mean that your complaint has
a better chance of being accepted by the AHRC rather than the
ADB if it is out of time.

Can | include e-ents that happened more than ee
months ago in my complaint?

Sometimes discrimination happens over a long period of time,
maybe even years. The ADB will only look at the discrimination
that happened in the 12 month period before the complaint
was lodged. They will not usually look at anything that happened
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before this. If you want the ADB to include any events that
happened more than 12 months before the date your complaint
was lodged, you need to ask the ADB at the time when you
lodge your complaint.

In contrast, the AHRC will generally look at a pattern of unfair
treatment that has happened over a longer time period, as long
as some of the events occurred in the last 12 months.

If any of the events you’re complaining about happened more
than 12 months ago, it might be better to complain to the AHRC
rather than the ADB.

Salma is 19 years old and lives at home with her parents.
She works as a trainee in a bank. Her manager often makes
sexually suggestive comments about her figure and asks
if she has a boyfriend. Salma does not respond when he
says these things and feels uncomfortable being around
him. She doesn’t feel like she can tell him to stop, or to
tell anyone else about it because she has just started in
the job and wants a career in banking. His behaviour gets
worse and one evening after everyone else has left for
the day he comes up behind her and puts his hand up her
skirt and tries to kiss her neck. After this incident Salma
starts having panic attacks and is unable to work. She is
very depressed and anxious but feels too ashamed to tell
anyone what’s happened. Eighteen months later, Salma
is diagnosed with post traumatic stress disorder after
confiding in her doctor about her experience. Her doctor
refers her to a psychologist and a lawyer. Even though the
incident happened more than 12 months ago, her lawyer
encourages her to lodge a sexual harassment complaint
with the AHRC because she has very good reasons for
the delay. Her lawyer gets a letter from her doctor and her
psychologist to explain the delay.
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Complaint Procedures at the
ADB and the AHRC cont

How do | lodge my complaint with the AHRC or
the ADB?

Send in your complaint by mail, fax, email or online. Make sure
you keep a copy of everything you send to the AHRC or the ADB,
including any statements or documents you have attached to
your complaint.

If you have made your complaint online, print it out before you
send it, and keep that printout.

How long before | hear back?

If you have made your complaint to the AHRC you should get an
acknowledgement letter within a couple of days. If your complaint
is made to the ADB you will get a letter back within about a week.
The letter will just say that your complaint has been received. If you
don’t hear anything for a month, contact the ADB or the AHRC to
find out what’s happening.

The ADB or the AHRC will give your complaint to a staff member
to investigate and try to resolve. At the AHRC these people are
called Investigation/Conciliation Officers. At the ADB they are
called Conciliation Officers.

What will the AHRC or the ADB do with my complaint?

The first thing the AHRC or the ADB officers will do is check whether
your complaint fits within the law and whether it has been lodged
in time. They might ask you for more information to help them
make this decision.

At this point, the ADB or the AHRC might reject your complaint.
The ADB and the AHRC have different rules about this.

The ADB might reject your complaint (they call this ‘declining’ the
complaint) if it:
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= was lodged more than 12 months after the discrimination
happened; or

= doesn’t show a breach of discrimination law.

If the ADB declines your complaint at this stage you cannot go to
the ADT and appeal their decision. You might be able to get their
decision reviewed by the Supreme Court of New South Wales,
but this is an expensive and technical path. If you are thinking
about doing this, get some legal advice first. You have =— days to
go to the Supreme Court.

The AHRC might reject your complaint (they call this ‘terminating’
the complaint) for one of a number of reasons, including if:

= it was lodged more than 12 months after the discrimination
happened;

= it doesn’t show a breach of discrimination law;

= there’s a better path for you to take than a discrimination law
complaint;

= the complaint is trivial, lacking in substance (it has no merit),
misconceived or vexatious (malicious); or

= the other side has taken ade uate steps to fix the problem.

In practice only a small percentage of complaints are terminated
by the AHRC at this stage. If the AHRC does terminate your
complaint upfront you can take your case to the FMC or FCA.
You have 6~ days to do this.

Arwen and her friends are banned from the plaza for
riding their skateboards in the carpark. Arwen thinks this
is discrimination.

She makes a complaintto the ADB but gets a letter back from
them saying it has been declined. They say her complaint
doesn’t show a breach of discrimination law because there
is no ‘ground’.
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Complaint Procedures at the
ADB and the AHRC cont

What happens if my complaint is accepted?

If your complaint is accepted, the next step is usually investigation.
The investigation step at the AHRC and the ADB just means asking
both sides for their story about what happened.

The AHRC or the ADB will write to the person or organisation
you are complaining about (the ‘respondent’) and give them
a copy of your complaint. This means that you can’t make an
anonymous discrimination complaint.

The ADB will ask the respondent to put their side of the story in
writing. The respondent normally has 28 days to do this, but they
might ask the ADB for extra time.

The AHRC might get the respondent’s side of the story in writing
or they might decide to go straight to a conciliation conference,
depending on the circumstances.

If the respondent sends in a written response, you will be given a
copy and you can usually comment on it if you want to.

The next stage is usually for the ADB or the AHRC to try to arrange
a conciliation conference (see page 57).
What if my complaint is not accepted?

At any point during the investigation phase the AHRC or the ADB
can decide not to take your complaint any further. Again, the
AHRC calls this ‘terminating your complaint’ and the ADB calls it
‘declining your complaint’. The reasons are generally the same
as those listed above. They include:

= the complaint is lodged more than 12 months after the
discrimination happened,;

= the complaint doesn’t show a breach of discrimination law;

- there’s a better path for you to take than a discrimination
law complaint;

= the other side has dealt with the problem ade uately;
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= the complaint is trivial, lacking in substance, misconceived
or vexatious; or

= there is no reasonable prospect of resolving the complaint
in conciliation.

If the AHRC decides to terminate your complaint for any of these
reasons you can go to the FMC or the FCA. You have 6~ days to
do this.

If the ADB decides to decline your complaint for any of these
reasons, you can ask them to refer it to the ADT. You have to ask
within <= days. You will then need to get the ADT’s permission to
hear your case. This is called ‘applying for leave’ (see page 89).

If 18 months has passed since you lodged your complaint with the
ADB, and you still have not had a conciliation conference, you
can ask the ADB in writing to refer your complaint to the ADT.

During the investigation it might become clear to the AHRC or
the ADB that there is no chance you can sort out your complaint
with the other side or it would be inappropriate to try. This might
happen, for example, if the respondent doesn’treply to the AHRC
or the ADB, or they refuse to go to a conciliation conference. If
this happens, the AHRC or the ADB will usually ‘terminate’ your
complaint. If your complaint is terminated for these reasons, you
don’t need permission to take your case to the FMC, the FCA or
the ADT.

What is conciliation?

Conciliation is the process the ADB and the AHRC use to resolve
discrimination complaints. It usually involves a facettotface
meeting between you, a ‘conciliator’ from the ADB or the AHRC
and the person you are complaining about, to talk about how
to resolve your complaint. This meeting is called a ‘conciliation
conference’. The aim is to find a result that is acceptable for both
sides without involving a court or tribunal. Most complaints are
resolved through conciliation.
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Conciliation

Conciliation conferences can also be done over the phone, by
teleconference. There are positives and negatives to this. If you
are thinking about doing it, talk to the conciliator or a lawyer first
about whether it’s the right process for you.

What if | don t want to conciliate?

Conciliation is usually voluntary, although the ADB and the AHRC
have powers to call compulsory conciliation conferences. If
either person says no to conciliation, the complaint will probably
be ‘terminated’. This means that if you want to take it further you
have to take it to a court (the FMC or the FCA) or a tribunal (the
ADT) (see from page 77).

There are risks when you go to court or a tribunal. It can be
expensive, stressful, and timeeconsuming. Also, a court might not
give you what you want — an apology or a specific policy change,
for example. So conciliation is worth considering seriously and we
recommend it in most cases.

Where is the conciliation conference held?

Conciliation conferences are usually held at the AHRC office
in Sydney’s CBD, or at the ADB offices in Sydney, Wollongong
or Newcastle. Staff from the ADB and the AHRC also travel to
other areas of NSW if they think it is appropriate. It depends
on where you live, where the respondent is, and where the
discrimination happened.

Who goes to the conciliation conference?

The conciliation conference will be run by one or two conciliators,
depending on the case.

The conciliators decide who can go to the conference. Often
it will just be you, the person you are complaining about, and
the conciliator.

If your complaint is against an organisation, there will usually
be someone from the organisation, such as the employer, a
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senior manager or a human resources manager, as well as the
individual person you are complaining about.

You might also be allowed to bring a support person with you
such as a friend, family member or community worker.

You don’t have an automatic right to be represented at a
conciliation conference by a lawyer, union official or other
advocate. If you do have a representative who you want to
go with you, you need to ask the conciliator for permission. The
conciliator is more likely to give you permission for this if the other
side also has a lawyer, or is an organisation.

Before and during conciliation, it is good for you to know how
strong your case is and what would be a good outcome. The
conciliator cannot give you legal advice, so we think it is a
good idea to have a representative, such as a lawyer, at the
conciliation with you if possible, especially if the other side has
a lawyer.

If you are told you cannot have your lawyer in the room with
you, ask the conciliator if your lawyer can wait outside the room
or be available on the phone in case you need advice during
the conference.

If you do not have a lawyer to represent you at the
conciliation conference, we strongly recommend that you
get some legal advice beforehand.

What if | want conciliation but don t want to be in the
same room as the other side?

Tell the conciliator before the conference. They will probably
decide to try ‘shuttle negotiations’. This is where you and the other
side sit in separate rooms and the conciliator moves between
the two rooms and meets with each side separately to discuss
different ways to resolve your complaint.

Shuttle negotiations can be a good idea if you feel afraid or
unsafe being in the same room as the other side.
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Conciliation cont.

What happens before conciliation?

The conciliator will tell you the date, time and place of the
conciliation conference, and will let each side know who is
allowed to go to the conference.

The conciliator will ask you to send them a ‘settlement proposal’.
This is a list of what you would like to get as the result of the
conciliation - for example, an apology, compensation, or your
job back. Your settlement proposal is generally used as a starting
point for negotiations during the conciliation conference.

It might be useful to send your settlement proposal in before
the conciliation conference. If your complaint is against a large
company or a government department, the people who actually
come to conciliation might not be senior enough to say yes or no
to your proposal on the spot. In these cases, it is good to give the
people who do make these decisions in the organisation enough
time to decide on what they can offer you - for example, how
much compensation, if any, they are willing to pay you. Then the
people who come to the conference know how far they can go.

How do | work out my settlement proposal?

First, think carefully about what you would like to achieve. These
are some things many people say they want to get as a result of
their complaint:

I don’t wantitto ha en to anyohe else.

| want them fo acknowledge they did the wronhyg thing.
| want them to uhderstand they can’t do this.

| want an a oloyy.

| want them to know how the way they freated me maude
me feel.

| want them to inhtroduce aunti discrimination  olicies
and fraining.
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| want my job buck.

[ want com ehsation for what I've gohe through.

| want the erson who treuted me budly to be disci lined.
| want to be dble to work — art fime.

| want to be uble to get into the building in my wheelchdir.
| want them fo  ay for couhselling.

When you have decided what you want, think creatively about
how you can get it. One of the good things about conciliation
is that a wide range of outcomes are possible. For example, if
you want to stop the same thing happening to someone else,
you could ask for the person who treated you badly to do some
training on discrimination, or for the company to develop and
implement some antiediscrimination policies.

Here are some of the outcomes people have achieved from
conciliation:

verbal or written apology;

antiediscrimination/harassment training for the person who
treated them badly;

introduction of policies, procedures and training for preventing
and dealing with discrimination;

getting their job back - or a transfer to a different job in the
same organisation;

written reference;
counselling paid for by the other side;
financial compensation;

disciplinary action against the individual person who treated
them badly;

adjustments to buildings to make them more accessible;
changes to working conditions — such as hours of work.
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Conciliation cont.

Write down a ‘wish list” of what you’d like to be the results of your
complaint. This will be your settlement proposal. Make sure that
what you’re asking for is reasonable. The other side will probably
be more wiling to negotiate if you can show that what you want
can be justified.

This is a good time to do some research on what has happened
in other conciliation conferences. There are lots of examples of
conciliated outcomes on the ADB and the AHRC websites. Again,
we recommend that you get some legal advice on what would
be reasonable to ask for in your case.

Remember, your settlement proposal will be used as a starting
point for negotiations. It is unlikely that you will get everything you
ask for, so be prepared to compromise.

| want nancial compensation, How much should |
ask for?

Compensation is supposed to put you back in the position you
would have been in if you hadn’t been discriminated against.

If you ask for money, you should show that the amount you’re
asking for has been carefully calculated, and you must link the
money you are asking for to the discrimination that happened.

First, work out how much financial loss you have had or will have
in the future because of the discrimination. This might include:

Lost wages, You may want to claim any wages or other benefits
(such as superannuation) you would have received if you hadn’t
been discriminated against. Make sure you deduct any money
you’ve earned since from the amount you’re asking for. You
can’t doublerdip.

“uture lost wages, If the discrimination has reduced your ability
to work or find work in the future you might want to claim some
compensation for this.
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Out’of’pocket expenses, If you’ve spent money on medical
treatment, medication, legal advice, counselling or anything else
because of the discrimination, you might want to claim this back.

“uture expenses, If you’re likely to have any future expenses
because of the discrimination, such as ongoing counselling, you
can ask for an amount to cover these costs.

Second, you might also want to claim an amount for hurt,
humiliation or distress you have suffered because of the
discrimination. Lawyers call this ‘general damages’. It can be very
hard to put a money figure on this. If you have any evidence to
show that you suffered emotional or psychological harm, such as
a psychologist’s report, it might help. You can also use outcomes
in other conciliation and court cases as a guide.

We recommend that you get some legal advice to help you work
out how much money to ask for.

ou should also get legal ad-ice on”

Tax issues, If the only money you are asking for is for hurt,
humiliation and distress, you probably won’t have to pay any tax
on it. But if you are asking for other types of compensation, such
as lost wages, you might have to pay tax.

Medicare, If you are asking to be repaid for any medical
treatment you’ve had because of the discrimination and that
treatment was covered by Medicare, you might have to repay
some money to Medicare.

Centrelink, If you are receiving Centrelink payments, you have
to tell them about any compensation you get. This might affect
the amount of money Centrelink is paying you. You might also
have to repay money you received from Centrelink if you get
compensation for lost wages.

Workers compensation, Sometimes money you receive from
a discrimination complaint can impact on your workers’
compensation entitlements. Make sure you check with your
workers’” compensation solicitor if you will be affected.
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What happens at the conciliation conference?
This is what usually happens:

Before the conciliation starts, the conciliator will talk with you on
your own (and with anyone you have there with you) and answer
any uestions you have about what happens at the conference.
They will do the same with the other side.

If the conciliation is face to face, everyone will sit in the
same room.

The conciliator will begin the meeting by explaining why you’re
all there, saying what their role is and what the ground rules for
the meeting are. These rules generally include are uest that:

= everyone will treat each other with respect;
= everyone will listen to and not interrupt each other;
= everyone will try to resolve the complaint;

= everything said in conciliation is confidential (this means what
people say in the conciliation conference can’t be uoted in
a court or tribunal later if your case goes further);

- breaks can be taken at any time.

If you want to, you will get to talk about what happened to you
and how it affected you. This can be hard, but a lot of people find
it is a very valuable thing to do. This is because it is a chance to
say what you want to say to those who have treated you badly.
If you do not end up resolving your complaint at conciliation, and
you do not want to take your case to a court or tribunal, it might
help you move on if you have told the other side what they have
done and how you feel about it.

Discrimination Toolkit




Conciliation cont.

If you think you will have trouble talking about what happened,
try writing something out before the conciliation conference and
taking it with you. You can read it out or give a copy of it to the
other side. The other side can then respond to what you have
said. It is important that you don’t interrupt.

Oftenyou and the other side won’t agree about what happened.
This is OK. At conciliation, it is usually better not to focus on the
details of what happened. The conciliator can’t make decisions
about who is right or wrong anyway. What is important at
conciliation is to focus on finding a solution you can live with so
you can put the whole thing behind you.

After you have both had your say, the discussions/negotiations
about possible resolutions will begin. This might happen with
you all in the same room or with you and the other side in
separate rooms and the conciliator moving between the two
rooms. Your settlement proposal will usually be the starting point
for these negotiations.

If both sides agree on a resolution, the conciliator will help you
put it in writing. This is called a ‘settlement agreement’ (see
page 70). Always make sure that you understand what you’re
agreeing to. If you don’t understand, get legal advice before
you sign anything. Once a settlement agreement is signed by
both sides, conciliation usually comes to an end. Sometimes the
other side will want to write out the agreement and send it to you
to sign after the conciliation conference. You can still negotiate
changes at this stage if you think it doesn’t say exactly what was
agreed to at conciliation. And again, get legal advice before
you sign it.

If it is clear that you and the other side are not going to reach an
agreement, the conciliator will end the conference (see page 71
for what will happen next).
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What happens if | don t resol-e my complaint
at conciliation?

If you don’t resolve your complaint in conciliation at the AHRC,
they will ‘terminate your complaint’ and give you a ‘termination
notice’. This means they cannot take your complaint any further.
If you want to take it further, you have to go to the FMC or the
FCA. You have 6~ days after the termination notice to apply to
do this (see pages 103-104).

If you can’t resolve your complaint at the ADB, they will tell you
they cannot take it any further. They will ask you if you want your
complaint sent (‘referred’) to the ADT. If you say yes, they will
send it to the ADT (see pages 87-88).

lvy is 62 years old. She has worked as an Administration
Officer for the same insurance company for the past 18
years. lvy likes to be busy but has noticed that since her new
supervisor started she has been given less work to do. She’s
also overheard her supervisor saying, “Isn’t it about time
Granny lvy retired?” The situation gets worse and lvy feels
so humiliated that she resigns.

lvy makes an age discrimination complaint to the ADB and
they arrange a conciliation conference. lvy has not been
able to find another job because of her age, so she asks

for a lot of compensation. Her former employer denies that
they discriminated against Ilvy and claim that there had
been problems with her work performance. They are willing
to offer her a small amount to settle the complaint, but lvy
refuses to accept this because of how much she has lost
financially and because of how hurt she feels by the way she
was treated.

Negotiations go nowhere, so the ADB terminates her

complaint. lvy must now decide whether to take her case
to the ADT.
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Conciliation cont.

How long does the ADBSAHRC complaint
process take?

The ADB says they will contact you within about a week of getting
your complaint. They aim to finalise complaints within six months,
but complaints that are complex can take a year or more.

The ADB must give you progress reports at least every 90 days. If
your complaint hasn’t been finalised within 18 months, you can
ask them to send it (‘refer’ it) to the ADT.

The AHRC will acknowledge your complaint within a couple of
days. It will be allocated to a Conciliation/Investigation Officer
within a few weeks. The average time it takes to finalise an AHRC
complaint is about six months. Again, more complex cases can
take longer.

The ADB and the AHRC like to keep the process moving and
resolve complaints uickly. If you think that your complaint needs
more time to be resolved properly, just ask for more time.

Can | change my mind and withdraw my complaint?

Yes, you can withdraw your complaint at any time without
getting into trouble. -ust write to the ADB or the AHRC and let
them know that this is what you want to do.

Does conciliation work?

For most people, yes. There are positives and negatives, but in
most cases we strongly recommend giving it a go.

The positi-es are”
= It’s free;

- It gives you the chance to have your say and let the other
side know how their behaviour has made you feel,

= It’s flexible: you can get solutions that might not be possible in
a court or tribunal,
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You can reach an outcome that everyone agrees to rather
than risking having a court or tribunal impose a decision on
you that you don’t like;

It gives you the opportunity to resolve your case on the spotin
one day, avoiding the risks, time, stress and expense of going
to court;

It’s more informal than a court or tribunal process;

You can do it without a lawyer (although it can be a good
idea to have a lawyer with you);

You can settle your complaint confidentially without your
name and story becoming pubilic;

Both sides can learn about their rights and responsibilities
under discrimination law.

The negati-es can be”

It’s not a court, which means you won’t get a decision about
who’sright and who’s wrong. “’sually cases will resolve without
any legal finding (decision) that the law has been broken;

What happened to you won’t become public, so it’s
less likely that your complaint will achieve change in the
wider community;

Sometimes people can feel intimidated, especially if the
other side has a lawyer or is a big company;

The compromises you might have to make to settle your case
in conciliation might not seem fair.
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Conciliation cont.

If you don’t resolve your complaint at conciliation, your only
option, if you want to keep going, is to take your case to a court
or tribunal where a decision will be made. This is a big step.
Although you can achieve positive outcomes from a court or
tribunal process, it is usually more stressful, can be more expensive
and takes more time — and there is always a risk that you will lose.

Conciliation has a lot to offer. It can be a very successful and
inexpensive way of resolving discrimination complaints. If you feel
you can handle it, you really have nothing to lose by giving it a go.

Sarah has made a sexual harassment complaint to the
AHRC against her college tutor and the college itself. The
tutor denies that the harassment happened. This makes her
wonder whether there is any point in having a conciliation
conference, but the tutor and the college agree to go to
conciliation so Sarah decides to give it a try.

At the conciliation conference Sarah feels uncomfortable
and nervous about speaking. But it’s important to her
that she tells her story and that the other side hears how
the harassment has made her feel. Even though the tutor
continues to deny that anything happened, they end up
reaching a settlement agreement and her complaint is
resolved that day. She feels empowered because she stood
up for herself and got to have her say. She’s also glad that
she doesn’t have to take her case to court.

What if | m not happy with how the AHRC or the ADB
handles my complaint?

Both the ADB and the AHRC have ‘service guarantees’ that
explain what you can expect from their staff and what to do
if you have a complaint. These service guarantees are on their
websites (see pages 138-139).
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Discrimination Complaint Essentials

What do | need to remember?

= You should make your complaint within 12 months of when
the discrimination happened.

= You don’t have to be represented by a lawyer but you should
at least get some legal advice, and the earlier the better.

= Your complaint must be in writing.
= You can withdraw your complaint at any time.
= The AHRC and the ADB won’t take sides; they stay impartial.

= The AHRC and the ADB can’t make a decision about whether
or not the discrimination happened. Only a court or tribunal
can do this.

= Conciliation is free.
= Conciliation is confidential.
= Conciliation involves compromise.

= Conciliation allows some kinds of results that courts and
tribunals can’t give you.

-
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