Discrimination
Toolkit

Your guide

to making a
discrimination
complaint




Discrimination Toolkit

Your Guide to Muking u Discrimination Complaint
Published 2007

Second edition published 2011

Elizabeth Evatt Community Legal Centre

4 Station St, Katoomba NSW 2780

Phone +612 4782 4155 Fux +61 2 4782 4384
www.eeclc.ory.uu

Kingsford Legal Centre

Law Building

University of New South Wales NSW 2052
Phone +61 2 9385 9566 Fux +61 2 9386 9583
Emuil legul@unsw.edu.au
www.law.unsw.edu.au/centres/kic/

Legal Aid NSW

Central Syuure, 323 Custlereugh Street, Sydney NSW 2000
Phonhe +612 9219 5000 Fux +612 92195333 TTY 9219 5126
www.legdldid.nsw.gov.au

© Elizabeth Evatt Community Legal Centre, Kingsford Legul Centre und the
State of New South Wuales through Leyul Aid NSW, 2nd edition 2011. You muy
copy, distribute, display, dowhloud und otherwise freely dedl with this work
for uny purpose, provided thut you uttribute Elizabeth Evatt Community Legul
Centre, Kinysford Legyul Centre und Leyul Aid NSW us the owners. However,
you must obtuin permission if you wish to (1) charge others for access to the
work (2) include the work in udvertising or u product for sule or (3) modify

the work.

National Library of Australia

ISBN: 978-0-646-47-262-1

Design: Benuy Ellison, Curly Sedye Desiyn
Printing: ImagePrint

An electronic copy of this publicution is uvdiluble online ut
www.leguluid.nsw.gyov.uu

: = S
Legal Ald' (c) elizabeth evatt KN

Eahalbss N KLC community legal centre



Contents

Contents

Foreword
About This Toolkit

Discluimer

< o N W

Discrimination Busics
Grounds und Areus of Discrimination
Sexuul Hurussment, Vilificution und Victimisation . 18

Exceptions und Exemptions 22
Whut You Cun Do About Discrimination
Know Your Options 26
Discriminution Law Compluints .39
Complaint Procedures at the ABD and AHRC ... 46
Conciliution 58
Discriminution Complaint Essenticils 75
Courts und Tribunuls
Generul Informution .78
The Administrutive Decisions Tribunal ..o 86
The Federul Courts 103
Sumple Affidavit 126
Getting Help
Leyul Advice und Representution 134
Useful Contucts 138
Resources 160

Glossury und Index

Glossary 166

Index 181

Discrimination Toolkit




Foreword

The Discrimination Toolkit was first published in 2007 by Legul
Aid NSW, Elizabeth Evaft Community Leyul Centre and
Kingsford Leyual Centre. Over 20,000 copies were distributed
throughout NSW.

Since publication there have been some important amendments
to discrimination und employment laws. This second edition
includes these chunyes.

The principul contributors to the first edition of the Discrimination
Toolkit were Fionu Puce (Leyul Aid NSW), Teenu Balyi (Kingsford
Legul Centre) und Meredith Osborne (Elizabeth Evatt Community
Leyul Centre). The revised edition wus produced by Fionu Puce
and Meredith Osborne (Civil Law Division, Legal Aid NSW) and
Emmu Golledyge (Kingsford Legal Centre), with assistance from
Nicholus Cruz (Legudl Aid NSW), Dianhe Anughos und Elizabeth
Meyer (Kingsford Leyul Centre).

The authors would like to ucknowledye the muny individuuls
und orgunisutions who yenerously contributed funds, time und
expertise to this publicution,

Thunks go to the Austrdliun Instifute of Administrative Law for
providing the original grant for this project und to Leyul Aid
NSW, Elizabeth Evatt Community Legual Centre and Kingsford
Legul Centre for their financial and in-kind support. Without this
ussistunce there would be ho Discrimination Toolkit.

Thanks dlso tfo our expert reviewers — Adele Byrhe (Federdl
Muagyistrates Court of Australia); stuff at the NSW Administrative
Decisions Tribunal, David Hillard (Clayton Utz), Melinda Ridley-
Smith und Jodie Bull (Ausfraliun Humun Rights Commission),
Elizabeth Wing (Anti-Discrimination Bourd of NSW) and Simon
Howard (Legal Aid NSW). Your thoughtful and constructive
comments were of yreut vulue und have sighificuntly contributed
to this publicution.
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We would ulso like to ucknowledye our skilled production teum,
purticularly graphic designer Benuy Ellison of Curly Sedye Design.
Thanks for helping us present complex legul materidl in un
accessible format,

The Discrimination Toolkit was ohe of the first community legul
educdution purtherships between Legal Aid NSW und Community
Legdl Centres and it hus been d rewurding and productive
colluboration. We hope that the second edition continues to be
U practical resource for the people unhd communities we have
the privilege of working with.

Fionu Puce
Meredith Osborne
Emmu Golledye

October 2011
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About this Toolkit

The Discrimination Toolkit is for people who believe they have
been discriminuted auyguinst and waunt to do something about it.

It will also be a useful resource for community workers, advocutes
und lawyers who want to help clients who dre experiencing
discrimination.

The Toolkit hus five sections:

Discrimination Basics will help you work out if you've been unlawfully
discriminuted aguinst und whether you might have grounds for u
discrimination compluint.,

What You Can Do About Discrimination looks ut the legul und hon-
legul options for deuling with discrimination and ygives you some
guidunce ubout how to decide whuat is best for you. This section
ulso tukes you through the steps involved in making und running u
discrimination complaint.

Courts and Tribunals describes what happens if your discrimination
cuse ends up in a court or fribunal. Although most discrimination
cuses yet sorted out before this stage, it’'s important to know what
is involved if your cuse does get that far. This section dlso gives you
some busic informution on court procedures und rules.

Getting Help looks dt how you cuh yet leygdl representution or
udvice. It hus u list of contucts for legul und non-leydl help, und
places where you cun get more information ubout discriminution
if you heed it.

Glossary ygives definitions of some of the legdl words you will come
across if you are making u discrimination complaint,

Dedling with the leygdl system cun be stressful, und sometimes the
results auren’t exuctly what you hoped for. But using discrimination
low und stunding up for your rights can be empowering und
worthwhile. There have been u lot of positive chunyges in the way
people ure treuted becuuse of our discriminution laws. Freedom
from discrimination is a busic human right. We hojpe this Toolkit will
help you havigute the discrimination law system so you cun staund
up for that right,



Disclaimer

This publication is for generdl information purposes only. It is
not infended us udvice on uny purticulur Matter und is hot
u substitute for legal udvice from a quulified professional. No
reuder should uct or fuil to uct on the busis of uny mauteridl
contdined in this Toolkit. Legal Aid NSW, Kingsford Legul Centre,
Elizabeth Evatt Community Legal Centre and the authors
disclaim dll liability for errors or omissions of uny kind whatsoever,
or for uny loss or dumaugye, in whole or in part, arising from any
person relying on any information in this publication.
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Grounds and Areas of Discrimination

I’ve been treated unfairly. Is it against the law?

Most people are treated unfairly at some stage. They might
be bullied, excluded, or victimised. As we dll know, this sort of
behaviour cun have d biyg impact on your life. We often hear
people suy they’'ve been ‘discriminuted agudinst’ when they
experience unfuir treatment. But not dll unfair treatment is
discrimination that is against the [aw.

In NSW, discrimination is covered by both state (NSW) laws
und federdl (Australiaun) laws — the ‘stute system’ und the
‘federdl system’. These discrimination laws cover certdin types
of unfuir treatment (culled ‘yrounds’) in certuin circumstunces
(culled ‘areus’).

From here on, when we use the word *discrimination’, we medn
‘unlawful discrimination’.

Discrimination is u complex und technicul areu of law. We
cun’t guuruntee thut your problem will be covered by the law.
But here’s u busic formula you cun use to help you work out if
you might have a discrimination cuse:

GROUND + AREA
= DISCRIMINATION

What are the grounds of unlawful discrimination?

Step 1: To work out whether you can tuke legal uction for
discrimination, the first thing you need to think about is the reason
why you have been treuted unfairly. Under discrimination law,
these reusons ure culled ‘grounds’, or ‘characteristics’.

Reud the checklist on the next puge, which covers dll the
‘grounds’ for discrimination, and tick any of the boxes that
apply o you. Unlawful discrimination happens when you are
tfreated unfuirly becduse you have one of these characteristics.
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GROUNDS CHECKLIST

| have been treated unfairly or
harassed because of my:

Pregnancy .
Breustfeeding ... D
Homosexuality ... D

Trunsyender or transsexual status

Disubility

Carer’s or family responsibilities

Associution with someone who hus
onhe of these churucteristics ... |:|

OR | have experienced:

Sexudl harassment D
Vilification |:|
Victimisation L]

If you haven’t ticked any boxes, it meuns you probubly don’t
have u ground for a discrimination complaint,

If you have ticked one or more boxes, move on to Step 2 on page 16.
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Grounds and Areas of Discrimination cont

Race discrimination includes beinhg discriminated against
becuause of your race, colour, descent, nationality, ethnic or
ethno'religious origin.

Sex discrimination is being discriminated ugdinst because you
dre mule or femule,

Marital status discrimination is beiny discriminated aguinst
becuuse you ure married, married but living separately, single,
divorced, widowed or in a de facto relationship. It applies to
opposite sex und sume ‘sex relutionships.

reghancy discrimination is beiny discriminated dguinst
becuuse you ure pregnunt or might become pregynunt,

Homosexuality discrimination is being discriminated aguinst
becuause you are gay or lesbiun.,

Transgender status discrimination covers anyone who identifies
us U member of the opposite sex by living, or seeking to live, us
u member of the opposite sex.

Age discrimination is being discriminuted uguinst becuuse you
dre too youny or too old. It is ulso uguinst the law to force you
to retire becuuse of your uge.

Disability discrimination includes being discriminated aguinst
becuause of u physicul, intellectudl, psychidatric, sensory or other
disability, illness or diseuse. It includes u disubility you have now,
have had in the pust, might have in the future or which somone
assumes you have. Discrimination aguinst people who have
u curer, ussistunt, ussistunce unimul such us u yuide doy or u
disability did is ulso aguinst the law,

Carers’ or family responsibility discrimination includes beiny
discriminated agdinst becuuse you dre responsible for caring
for u dependent child or step'child or caring for reldatives
such ds un immediute family member, spouse or former
spouse, purent or step’purent, brother or sister, step'brother
or step’sister, grandpurent or step‘grandpdrent, grandchild or
step‘grandchild.
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Mark works in a factory and doesn’t get on with his boss,
Greg. Mark says that Greg picks on him, hassles him about
taking breaks and won’t give him any overtime. Mark thinks
Greg doesn’t like him because he is more outgoing and
popular than Greg.

Unfortunately for Mark, this is not unlawful discrimination,
because he can’t link his unfair treatment to a ground of
discrimination. But he might have other options for sorting
out the problem. He could talk to his union delegate, or a
more senior manager at the factory, or even a lawyer, to
work out what to do.

Sometimes you might be covered by discrimination law even if
you don’t actudlly have one of the characteristics or ‘grounds’
that is protected. If someone freats you unfuirly because they
believe you have one of these charucteristics (even if you
don’t) you might sfill be duble to use discrimination law. For
exumple, if your employer treuts you differently because they
think you have a disubility, and you don’t, you would have ‘u
ground’ under discriminution law.

Jose works at a medical centre as a casual receptionist.
He overhears one of the senior doctors saying to the
practice manager that he doesn’t think ‘having a fairy at
the front desk is a good look’. Shortly after this Jose’s

shifts are reduced from four a week to one shift only. None
of the other casuals have had their shifts reduced. Jose
is not gay but believes he has been discriminated against
because the bosses think he is. He has a ground to make a
discrimination complaint.

Discrimination Toolkit




Grounds and Areas of Discrimination cont.

Is it direct or indirect discrimination?

Sometimes the unfuir treatment is obvious — you dre freated
unfdirly becuuse of one of the ‘yrounds’ or ‘chauructeristics’
compured fto someonhe else who does not have that
characteristic: for exumple, if someone suys you cunnot rent
u house becuuse you ure Aboriginal, or if you upply for u ob
und dre told thut you dre too old to be inh the running, even
though you huve the skills, “ udlificutions und experience they
dre looking for. This is culled direct discriminution.

But sometimes the discriminution is less obvious. A rule or policy
might look fuir becuuse it upplies to everybody, but in practice
it has un unfair und unreusonuble effect on d particular group
of people. This is culled indirect discrimination.

For exumple, the fire brigude used to have d rule that dll fire
officers had to be u minimum height. Although this policy
upplied to everyone, it disudvauntuaged women und men from
some ethnic backgrounds. The rule was indirectly discriminatory
becuuse both those groups were likely to be shorter than the
re” uired minimum height und you didn’t heed to be thut tull to
do the ‘ob.

Another example of indirect discrimination is where un employer
makes dll employees puss u physical fithess test und the level of
fithess the employer wants is not heeded for the ob. This might
disadvantage workers with a disability or older workers.
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Eva works in retail. Team meetings have always been
held once a week during lunchtime. The manager
sends an email to all staff saying that team meetings
will now be held at 8.00am instead of lunchtime and
that attendance is compulsory. Eva has two children
who need to be dropped at school every morning.

Eva could make a complaint of indirect carer’s

responsibility and indirect sex discrimination. This is
because her manager is imposing a blanket rule on
everyone that doesn’t single anyone out but has the
practical effect of being more likely to disadvantage
people caring for children and women (because
women are statistically more likely than men to be the
primary carers of children).
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Grounds and Areas of Discrimination cont.

What areas of life are covered by discrimination law?

Step 2: The second step in working out if you might have a
discrimination cuse is to find out whether or not your problem
happened in un areu of life that is covered by discrimination
law. Discrimination is only uguinst the law when it happens in
an area of public uctivity, such us employment, educdation,
uccommodution, buying goods dnhd using services.
Discriminution law does nhot cover your private relationships
with family members, friends or flutmates, for example.

The checklist below lists ull the areus of life where discrimination
is unlawful. Tick uny of the boxes thut describe where
discrimination happened to you.

AREAS CHECKLIST
| was treated unfairly in:
Employment D
Education ... []
Accommodation . D
Clubs und ussociutions ... . [ ]
Goodsundservices D
Accessing public places or fucilities . D
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Employment includes anything to do with work, such as applying
for a ob, getting a promotion, fraining, working conditions, losing
your ‘'ob or other work entitlements.

Education covers dll educutional institutions including schools,
TAFEs, universities or colleges. It includes upplying for enroliment,
what happens during your studies und beiny suspended or
expelled.

Accommodation includes renting d property, buying a property,
using u hotel, hostel or care facility or dedling with d redl estate
agent or lundlord.

Clubs and associations includes dll reyistered clubs dand
ussociutions, such us RS or leuyues clubs.

Goods and services includes dccessing services or buying
products from government depurtments (ey. Depurtment
of Housing, Cenfrelink, police und public hospitdls) or private
businesses (ey. bunks, private hospituls, shops, pubs orrestaurants).

ublic places and facilities includes accessing public space or
fransport, for example.

Mariohasepilepsyandhadaseizureatthelocalsupermarket.
The manager of the shop told him this scared the other
customers so he is not allowed to shop there anymore. This

situation is covered by discrimination law because Mario
has a ‘ground’ (disability) and an ‘area’ (using a service /
buying goods).

Discrimination Toolkit




Sexual Harassment, Vilification
and Victimisation

What about sexual harassment?

Sexudl hurassment is u type of discrimination that is against the
law. It is covered by state und federadl discrimination [aws.

The legul definition of sexudl harassment has two parts. What
happens to someone hus to be both these things before the
law will cdll it sexudl harassment:

it must be unwelcome sexudl behaviour und

it is reasonuble that you would feel offended, humiliated or
infimiduted by the behaviour.

Sexudl harassment dlso has to happen in one of the areus of life
covered by discriminution [aw.

Jasmine walks past a building site every morning on her
way to work. The workers wolf-whistle and shout out
comments about her body every day. This makes her feel
scared and humiliated, and she wants to know if it is sexual
harassment.

Yes, it is sexual harassment, but unfortunately it is not

covered by discrimination law because it didn’t happen
in an area the law covers. Jasmine is not being sexually
harassed in her workplace or in any of the other areas
of activity covered by discrimination law. But Jasmine
could contact someone at the building company and
make a complaint about the unwelcome behaviour of the
construction workers.

Sexudl haraussment includes unwunted touching, staring or
perving, sugygestive comments or ‘'okes, unwanted invitations or
re” uests for sex, sexudlly intfrusive “ uestions, offensive emuiils or
having to look ut sexudlly explicit materidl,
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The law dlso prohibits sexudl harassment through the use of new
technholoyies such us the internet, socidl hetworking sites und
mobile phones.

Sexudl harassment cun include sexudl behaviours that dare
criminal offences, such us sexudl assault, indecent exposure,
stulking, und obscene communicuations. These types of offences
should be reported to the police.

The law dlso says that having to work in an atmosphere with
sexudl overtones cun be sexudl harassment, even if it's not
targeted dt you directly. For exumple, if one of your co*workers
has a screensaver of u topless woman that you see every time
you wulk pust their desk, und you find the screensuver offensive,
that could be sexudl harassment.

Musa has just got an apprenticeship as a motor
mechanic. One of his new workmates, Jack, decides
that Musa needs to be “initiated” into the workplace.
He tries to pull down Musa‘s shorts when he walks
past, gropes him from behind when Musa is at the

workbench and leaves pornographic magazines in
his bag. Jack also sends a picture of his girlfriend’s
breasts to Musa’s mobile phone. Musa is scared,
embarrassed and humiliated by this behaviour. He can
make a sexual harassment complaint in employment
against Jack and the company as well.

Although most sexuul harassment compluints are mude by
women, men cun dlso compluin ubout unwelcome sexudl
behaviour that happens to them.

Sexudl harassment is hot dbout unything that happens when
two people are aftracted to each other, and it's hot dabout
mutuadl flirting. It is about sexudl behaviour that you don’t want
und didn’t invite.,
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Sexual Harassment, Vilification
and Victimisation cont

What is vili cation?

Vilification is when someone says or does something in public
that could muke other people ridicule or hate a puarticular
ygroup of people.

The sc @] c (NSW) says that the following types
of vilification ure auguinst the law:
vilification of people who dare guay, lesbiun or transyender
vilification of people with HIV AIDS and
vilification of rucidl groups.

Here are some examples of vili‘ cation:

A heighbour of u sume’sex couple stunds in the common
areu of their unit block und yells out Disgusting faggyots —
you're going to burnh in hell (homosexudl vilification).

Writing and handing out pamphlets, or making u speech at
a rdlly or on the radio that says  Ardbs dre terrorists and the
government should deport them (racidl vilification).

Public broadcusts (such us at ardlly or on radio) that ridicule
or fry to muke listeners hute people from u particular ethnic
group or people who are guy, lesbian, fransgender or living
with HIV AIDS.

What is racial hatred?

The federdal ucu  sc @] c prohibits racial hatred.
Racidl hatred is similar to racial vilification. It happens when
someone suys or does somethinyg in public that is reusonubly
likely tfo offend, insult, humiliute or intimidute o person

becuuse of their ruce, colour or hationdl or ethnic origin. This
cuhn include things put on the internet.

Racidl hatred cuh be eusier to prove than racial vilification.
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What is victimisation?

Victimisution is when someone punishes you or treuts you
budly becuuse:

you have compluined ubout discrimination or harussment
or

they think you ure going to compluin ubout discrimination
or harussment or

you huve helped or dare yoing to help someone with
discrimination or harassment complaint (you may be going
to give evidence for them in court, for instance).

Victimisation is illegul under discrimination law. If you think you
have been victimised, you might be uble to make u complaint
uhder discrimination law.

Here are some examples of victimisation:

ou mMmuke o sexudl harassment complaint  under
discrimination law and your employer fires you dfter they
find out you have made the compluint,

ou compluin fo your boss that another worker is sayiny
racist things ubout you und you yet moved to u lower'level
fposition.

ou try to rent u flut und the ugent suys, We don’t rent to
people in their early twenties. They’re too unreliuble.  ou
say, That’s not fdir. I'm going to tuke this further. The agent
then tells you you’ve been blacklisted.

If you ticked a box in Step 1 and a box in Step 2, you could
have a discrimination complaint. Now move on to Step ’ on
page 22.
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Exceptions & Exemptions

Are there any exceptions in discrimination law?

Step ’: The third step is to find out whether u legul exception
or exemption might gpply in your situdation. Some purts of
discrimination law do hot dpply to some orgunisations or
situations. Sometimes, for example, purts of discrimination law
might not cover private schools, very small businesses, charities,
single sex sports und religious orgunisutions.

This might meun your situation is hot covered by discriminution
law, even if you ticked a box for Step 1 und Step 2.

Discriminution law dlso recoynises that some types of une” udl
tfreatment are gyood for the community. For exumple, services
that meet the specidul needs of u certdin group, such us
women’s hedlth centres, ure generdlly . Also, progrums that
dim to fix lonystunding ine” udlities, such us uffirmutive action
programs for women or Aboriginal employment programs, ure
generdlly too.

Discrimination law does not override other common sense
laws. For example, the minimum legul ages for drinking
dlcohol, driving a cur or voting ure exempt from the uge
discrimination laws.

Exceptions in discrimination luw cun be complex und
technicual. They cun ulso chunye over time, so it's very
important to get legul udvice about whether discrimination
law will cover your problem.
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Nada works in a bakery with three other employees. One
afternoon the boss sees Nada’s girlfriend pick her up
from work. When she finishes her shift the next day, the
boss says to her, “Don’t bother coming back tomorrow. My
customers don’t want to be served by a dyke.”

This is clearly discrimination, but unfortunately Nada is
not covered by discrimination law in NSW. This is because
she works in a business that has less than six employees.
Businesses of this size are exempt from the homosexuality
parts of the Anti-Discrimination Act(NSW). Nada cannotuse
the federal system either because sexuality discrimination
is not a ‘ground’ of unlawful discrimination under federal
laws. This is a gap in discrimination law that needs reform.
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Know Your Options

There dre muny ways you cun dedl with discrimination, and many
discrimination problems cun be sorfed out  uickly und informally
with some eurly uction.

This section gives you some ideus ubout your options, both formal
und informul,

The first thing to think dbout is what you want to happen. Once
you know whut you want, it's much eusier to work out the best
wuay to yet it.

Some of the things to think dabout before you decide which
dpprouch you want to take are:

¢ Do you feel comfortuble and confident enough to try to sort
the problem out yourselfe

e Do you have unyone who cdn help youe

o Cun you dedl with the stress und time it might take if you tuke
leyul uctione

o How urgent is the situdtione

e Are you likely to have un ongoing relationship with the person
who hus treated you buadlye

e Does the person who hus treated you badly have a boss you
cun tulk toe

o Cun you muke u complaint directly to the organisation or
person you ure compluining uboute

It is often u yood ideu to yet some help when you're decidiny
what to do. If the problem is happening ut work and you belony
to g union, you cun ask your uhion for help. Legal Aid NSW, a
community legul centre or other community orgunisations might
dlso be uble to yive you udvice und help (see from puye 141).
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Can | deal with a discrimination problem informally?

Yes. One option is to raise the issue directly with the person you
dre having the problem with. You might get a  uick und eusy
solution by doiny this.

In some situations this doesn’t feel right. You might find the person
infimidating or threatening, or just hot feel comfortuble talking to
them dbout the problem. But you might feel that you could do it
if you had d friend or fumily member with you.

Another option is to write u letter to the person. In the letter you
should expluin what the problem is, tell them how their behaviour
has uffected you und what you would like them to do to fix the
problem. This will only work if you write a calm letter, hot one that
has dabusive or aggressive words in it. A community worker or
lawyer might be dable to help you with this.

If you don’t wunt to upprouch the person who hus treuted you
budly orif you've tried it und it didn’t work, muybe you could tulk
to their boss or someone more senior than them.

Shanti works for a company that has a communal staff room.
One day she notices a cartoon pinned to the notice board
that makes fun of Indian people. She thinks the cartoon is
racist and goes to talk to her manager about it. Her manager
agrees that it’s inappropriate and removes the cartoon. The

manager also sends out an email to all employees reminding
them that discrimination or harassment in the workplace is
against the company’s equal opportunity policy and won’t be
tolerated. The manager attaches the policy to the email and
puts a printed copy on the lunchroom wall.
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Know Your Options cont

What if | want to deal with the problem more formailly?

Many orgunisations have formal ygrievance or complaint
procedures. It's u good ideu to try these if they’'re avdiluble.

Lin is a single parent and has worked for the same company
for four years. She has always worked the 9.00am to 2.30pm
shift so she can drop her children off at school and pick them
up. Lin gets a new manager who says Lin needs to be more
flexible with her work hours and that her shifts might vary
from now on. This will make it hard for Lin and her kids.

Lin tries to talk about it with her manager but she won’t listen,
so Lin goes to the union. The union helps her make a formal
complaint through the company’s grievance procedure. The
company backs the manager’s decision, so the union suggests
that Lin considers her options under discrimination law.

Some professions und industries have special orgunisations that
you cun compluin to ubout people who work in that profession
or industry. Contact detudils for the organisations listed on the next
puyge are in the “ seful Contucts section from page 148.

Miranda has a mild intellectual disability and needs extra
learning support in the classroom. The school tells her
parents that it doesn’t have the resources to give Miranda
this support. Miranda’s parents make a written complaint to

the Department of Education, and the Department sets up a
meeting — with its representative, someone from the school
and Miranda’s parents - to discuss what to do about getting
some support for her. They work out a solution without
needing to make a discrimination complaint.
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Hedlth service providers such
us hospituls, doctors, nurses,
therapists, complementary
Mmedicine pructitioners

IND STR COMPLAINTS

| want to complain about: | can complain to:

Hedalth Care Complaints
Commission

Government departments and
employees

Ombudsmun (Commonwedulth
und Stute)

Lawyers

Office of the Leyul Services
Commissioner

Insurance compunies

Financial Ombudsman Service

Public schools und teuchers

Depurtment of Educution

Hotels

Australiun Hotels Associution

Bunks and other credit providers

Finunciul Ombudsmun Service or
Credit Ombudsmun Service Ltd

Products or traders

Department of Fair Trading

Advertisiny

Advertising Stundards Bureuu

Andre fell and cut his arm on a piece of glass. He goes to his local
doctor to get stitches. While the doctor is treating the wound, he
keeps touching Andre inappropriately. This makes Andre very
uncomfortable and he leaves the surgery feeling distressed. He

decides to do something about it and gets some advice from a
lawyer about his options. The lawyer tells him that he can make
a sexual harassment complaint under discrimination law and/or
make a complaint about the doctor’s conduct to the Health Care
Complaints Commission.

Discrimination Toolkit

29




Know Your OptioNns cont

The NSW Anti Discrimination Bourd website (see puye 138) hus
some helpful information ubout how to sort out complaints about
unfair tfreatment and where you cun go for help.

Remember, if the hon legul options don’t work, you can dlways
yo downhn the legul puth. But there ure deudlines for taking legal
action. “ nder discrimination law, you generdlly have to make your
complaint within months from when the problem occurred.
There are different (und often shorter) time limits for frying other
legdl options, especidlly if your cuse is ubout your employment
(see from puye 32).

What if | m -ictimised for speaking out?

Some people worry that they will be treated badly if they speuk
out. It is ugdinst the law to victimise you - to treut you budly
becuuse you have compluined about discrimination, or because
someone thinks you dre ygoihy tfo compldin (see puye 21 for
informution on victimisation).
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Tips for handling the problem yourself

& write things down when they happen or
Os 500N Qs you can afferwards. Record
fimes, dates, names and what paople
and did. You can use this to support
camplaint later on.
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Know Your OptioNns cont

| want to take legal action What are my options?

You mMmight have different legal options for deudling with d
discrimination problem. Making a compldint under discrimination
law is one option. Most of this Toolkit focuses on discrimination law
compldints,

If you've been treated unfuairly at work, there dare likely to be
vdrious legul options avdiluble to you. Many of these options are
set out in aulaw culled the dir  ork Act.

Dependinyg on the circumstunces of your cuse, you might have to
pick one leyul option only. But sometimes you cun choose more
than onhe. Muking the right decision cun be very complicuted.
We stronygly recommend that you yet legul udvice on what is
best for you.

If you have lost your job it's very importunt that you get legul
udvice us soon us possible because the luw says you have to
start legal action very  uickly, often within - days.

What legal options do | ha-e if the unfair treatment
happened in my employment?

Here are some of the other laws that might apply if you've been
treuted unfairly at work:

nfair dismissal

" nfdir dismissaul is when you dre dismissed from your job und the
dismissal is *harsh, unjust or unreasondble” (unfair). Dismissals can
be unfdir for u ranyge of reusons, including discriminution.

You might be uble to muke un unfair dismissal compldint (lawyers
cdll this ‘making an application’) to Fair Work Australia, All
non government employees in NSW dre covered by Fuir Work
Australia, If you ure un employee of the NSW Government or u
Locul Council you are hot covered by Fair Work Australia. Instead,
you must make un unfair dismissal application to the Industrial
Relutions Commission of NSW.
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The time limit to muke aun unfuir dismissul upplication to Fair Work
Australia is days from the dute you were dismissed. The time
limit fo make an unfair dismissal gpplication to the Industrial
Relations Commission of NSW is  days from the dute you were
dismissed. These time limits are very strict. Tulk to u lawyer or your
unhion urgently to find out if you have an unfair dismissal complaint
und which orgunisation you should muke it to.

General protections

Generadl protections laws cover u variety of problems that
employees fuce. One of these problems is discriminution becuuse
of u prohibited ground (like uge, race, sex or disubility).

Generdl protections laws dlso cover being tredated budly (including
beiny dismissed) becuuse of your workpluce rights. Workpluce
rights include things like making u discriminution compluint, tuking
sick leave, or usking for purentul leave. This type of complaint
is sometimes culled un ‘udverse uction” complaint,

You might be duble to mMake a compldint about generdl protections
to Fuair Work Austrdlia. Compldining to Fuair Work Austrdlia about
geherdl protections is not like tuking your cuse to a court, Fair Work
Austrdlia cannot muke d judgement (u legual decision). It caun
ohly help you und your employer try to ugree to u seftlement that
resolves the problem. The complaint will only be resolved if you
and your employer agree o the solution.

The time limit to muke u generdl protections compluint to Fair
Work Australiais 6 days from the date you were dismissed.

If you und your employer cunnot resolve your compluint when
you ure ut Fuir Work Australia then you muy dpply to the Federdl
Magistrates Court to hear your cuse und muke d judgement, If
you dre yoiny to apply to the Court you should talk to a lawyer
or your unioh urgently. If your compluint involves dismissul and it is
not resolved ut Fuir Work Australia you only have  days to upply
to the Court.
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Know Your OptioNns cont

You cun dlso mMuke u compluint to Fair Work Australia or apply
directly to the Court if you have hot been dismissed. You have up
to 6 years to upply to the Court ubout generul protections even
though you might have compluined to Fuir Work Australia,

You cun dlso muke u compluint about ygenerul protections
to the Fdir Work Ombudsmun. Compldining to the Fair Work
Ombudsmuan is different from complaining to Fair Work Austrdlia
or upplying to a court. The Fair Work Ombudsman might
investigute your compluint and help find d solution, but they
cun’t muke g judygement ubout your complaint., Only o court
cun muke u judgement,

[t's important that you lodge a complaint with Fair Work Australic
within the time limits, even if you have ulso made a complaint to
the Fair Work Ombudsman. The time limits for Fair Work Australia
or the Courts do nhot stop running just becuuse you've mude u
compluint to the Fuir Work Ombudsman.

Talk fo ulawyer or your union to find out if you cun make u generdl
protections compluint to Fuir Work Australia and/or the Fair Work
Ombudsmun,

nderpayment of wages and other bene ts

If your employer didn’t puay your proper wuges or other
benefits (like overtime), you can make o complaint to the Fair
Work Ombudsman. You might be dble to apply to the Federal
Muayistrates Court (FMC) or the Chief Industrial Magistrates Court
to have these benefits puid. If your employer has underpuid or
not puid your superunnuation benefits then you caun make d
compluint o the Australiun Tuxution Office.
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Frank is fired because he is very active in the union. He
wants his job back and wants to get paid the wages he is
owed. He thinks he might have a case under discrimination
law and gets some legal advice. His lawyer tells him that
he can’t get the outcome he wants from discrimination law

because trade union activity is not a ground of unlawful
discrimination. But his lawyer says he could have a case
for ‘unfair dismissal’ or ‘general protections’ under
employment law. He might also be able to take legal action
for underpayment of wages in a court.

Workers compensation

If you have experienced discrimination or bullying at work and it
has cauused you u physicul or psycholoyicdl injury, you might be
uble to upply for workers” compensation. You cun do this ut the
sume time us muking u complaint under discrimination law.

If you feel that you dre beiny treuted unfuirly ut work becuause
you dre oh workers’ compensution you could huve u few
legul options, including o discriminution complaint. This is
complex ureu of luw und there are strict time limits for workers’
compensation claims. It is important to gyet legal advice as soon
us possible ufter you ure injured to work out your options.
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Know Your Options cont

Tip

& If you take time off bacouse of an i
make sura you get a WorkCover me
corificate from your doctor which o
the period you are away from work,
should give this certificate to your empl
It i lllegal for your employer fo disrmis
beadouse you have taken tirmea off from
whara you hove provided your empioyer
with a WorkCover medical certificate.

Occupational health and safety (OH&S)

OH&S laws say that employers must provide a safe and hedlthy
workplace. If you have experienced discrimination, harassment
or bullying at work, this might mean you hdave been exposed
to un unsufe workplace. You cun muke a compluint about this
to WorkCover NSW, who might investigate and try to prosecute
your employer.

Breach of contract

Whether or hot you actudlly have a written contfract with your
employer, the law says that there is a contract between you -
and that both you und your employer have rights and obligations
under this contfract. For example, your employer might have to
provide u workpluce where there is ho discrimination, harassment
and bullying. So if you have been discriminated against at work
you miyght be uble to tuke leyul uction uguinst your employer for
breaching your employment contract, Breach of contract claims
cun be legully complicated. If you think that you might have a
breach of contract cluim you should speudk to a lawyer.

Negligence

Employers have a duty of care to their employees. This meuns
that they have to provide a workplace that is sufe, and where
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there is ho discrimination, harassment and bullying. If your
employer does hot do this you might be uble to tuke legal auction
aguinst them for negligence. Negdligence cluims cun dlso be
legully complicuted so speuk to u lawyer first.

Superannuation disability claims

Mauny superannuution policies include disubility insurance. Many
employees ure hot aware of the disability insurance. It is always d
good ideu to check with your superannuation fund.

If you have u disability that means you cun’t do your job, you
Mmight be dble to mMuke u disubility insurance clauim under your
superunnuution policy insurance. If the insurunce compuny
refuses to puy your cluim for some reuson, you may be uble to
mauke u compluint o the Superunnuation Compluints Tribunal or
the Finuncial Ombudsman Service.

You cun dlso see u lawyer who might be dble to help you with a
cluim aguinst the insurance compuny.

If you think you cun still do your job despite your disubility, but your
employer suys you cun’t, you might be duble to muke u disubility
discrimination complaint,

How do | know which is the best legal option for me?

Whdat is the best legdl option for you will depend on muny
things including:

* Whether the law co-ers your particular situation There dare
lots of rules ubout who is ullowed to compluin under different
laws, und this mMight meun that some leygul options dare not
avdiluble to you.

o Time limits There are different deudlines under different laws
for starting legadl action. If you've missed u deudline it might
Mmeun that there are hot us Many options avdilable to you.
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Know Your Options cont

o The result you want Different laws cun give you different
outcomes. For exumple, if you waunt to yet your job buck, it
Mmight be best to muke un unfuir dismissul application. But if
you wunt compensution for hurt, humiliation and distress you
have suffered from being treated unfairly at work, you can
get this under discrimination luw or u yenerdl protections
compluint but not through aun unfuir dismissul complaint,

e« our chances of success You Mmight huve u stronyer cuse
under one set of luws thun others.

e Costs “nder some luws you might have to pay the other side’s
legal costs if you lose your cuse. It is very importunt that you get
legal advice on the costs risks under different Iaws.

Nick is fired when his boss finds out that he is HIV+. Nick
is very upset and wants to take legal action. But Nick
is not well at the moment, so doesn’t see a lawyer for 3
months. His lawyer tells him that he has missed the 14 day
deadline for unfair dismissal and the 60 day deadline for a

general protections complaint. But his lawyer advises that
he has 12 months from the date he was sacked to make a
discrimination complaint. At the moment he feels that he’s
not up to taking any legal action and wants to focus on
getting well. But he knows that he has 12 months to make a
discrimination complaint if he wants to.

Sometimes you can make compluints under different laws atf the
sume fime, und other times you have to choose between laws.
Once you muke your choice you might not be uble to chanyge
your mind luter.

If you want to take legul uction, get advice from d lawyer or your
unhion about your options. Do this us soon us you cun —remember
those time limits
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Discrimination Law Complaints

| want to make a discrimination law complaint
Where do | start?

We recommend that you get some udvice from u luwyer before
you start legdl uction under discrimination law. You cun go to
ohe of the pluces thut offer free legul udvice (see from puye
141) or to u privute solicitor with experience in discrimination law.,
The Law Society of NSW cuh help you find d solicitor in your area,

Taking legal action for discrimination is a big step but there cun
be many positive outcomes:

you yet u chunce to tell your story und tulk ubout how the
unfair freatment made you feel. This can be very empowering;

mauking d discrimination compluint might stop the unfuir
tfreatment happening to you or someone else;

you cun yet outcomes thut are persondlly important to
you such us un upoloyy, infroduction of unti discrimination
policies, fraining programs, policy changes, disciplinary
action aguinst the person who treated you unfdirly etc;

you cun get financiul compensation for uny money you

have lost us well us for the hurt, humiliution aund distress
you experienced.

But it's ulso u yood ideu to think ubout the things listed below
before you yo uheud:

taking leyul action cun be stressful, time consuming und
might cost you money if it has fo go to court;

the amounts paid as compensation in discrimination cases in
Austrdlia have gyenerdlly been uite low;

you'’llhave to tulk about what happened to you, often severdl
times. Some people find this upsetting;

you might not get everything you want. Resolving d
discrimination compluint  usudlly involves making d
compromise;
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Discrimination Law Complaints con:

e you might dumaugye your relationship with the person you are
compluining dbout. This mMight be uncomfortuble if you still
need to deul with that person (for instunce if they are your
boss or lundlord);

e wheh you muke u compldint, the person you are compldining
about will usudlly respond with their side of the story. They might
deny your story or say things about you that you don’t like.

Who can make a complaint?

Generdlly the person who hus been discriminated aguinst
makes the complaint themselves, but sometimes people Muke
compluints on behudlf of other people, such us:

e purents for a child
e U person for someone with u disubility
e uniohs for union Members

Sometimes people cun gettogether and make a group complaint
if they have dll been discriminated against in the same way.

Where do | make my complaint?

If you want fo make a compldint under discrimination law, you
cunnot go straight to a court or tribunal. You first have to make
your complaint fo the Anti’ Discrimination Board of NSW (ADB) or
to the Australian Human Rights Commission (AHRC).

The ADB und the AHRC dre government organisations that dedl
with discrimination compluints, They ure not courts. Their job
is to help you sort out your compluint with the person you dare
compluining ubout.

You cun only take your compluint to a court or tfribunal (this is
where a Federdl Court judye, federdal muagistrate or tribunal
member will decide your cuse) if you cunnot sort it out at the
ADB or the AHRC first. We tdlk ubout court und tribunal processes
from puge 77.
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If the discrimination happened in NSW, you cun make your
compldint to either the ADB or the AHRC.

The ADB deuls with a NSW law culled the Anti iscrimination
Act. If you muke a complaint to the ADB, you dre using the
stute system.

The AHRC is u hutionul orgunisution thut covers dll of Australia, It
deuls with five federadl discrimination laws:

Austrdlian uman ights ommission Act
acial iscrimination Act

e iscrimination Act

isubility —iscrimination Act

Age iscrimination Act

If you muke a compluint to the AHRC, you dre using the
federdl system.

The ADB hus offices in Sydney, Wollongony und Newcdustle.The
AHRC hus its office in Sydney (see puyges 138-139). Stuff from the
ADB und the AHRC will travel to regiondl aureus to run conciliation
conferences close to where you live (see from puge 57 for
informution ubout conciliation).
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Discrimination Law Complaints con:

Get to know your acronyms

« AHRC stands for the Australion Human
Rights Comrnission

« ADE stands for the Anti-C iation Board
of M5W

o ADT stamds far the NSW Ac ative
Decislons Tribunol

o FMC stands for the Federal Magistrates
Court of Australic

+ FCA stands for the Federal Court of Australia

Should | go to the ADB or the AHRC?

You have to choose between the ADB or the AHRC. This is called
‘electing jurisdiction’. You cunnot make a compldint to both of
them dbout the sume problem.

Knowiny which one to choose cun be tricky, so it is important to
get legdl udvice before you muke your decision.

Some types of discriminution problems dure only covered by state
laws, und some ure only covered by federul luws. This meuns
that sometimes you’ll huve no choice ubout where to compluin.
For instunce:

e if your compldint is aguinst a federal government depurtment
such us Centrelink, you have to compldin to the AHRC;

o if your compluint is aguinst a smuall business with less thun
six employees, you huve to compluin to the AHRC (unless
your compluint is dbout race or uye discrimination or
sexudl harassment);

e homosexudlity discrimination und some types of vilification
dre only unlawful in the stute system so you have to compluin
to the ADB.
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Mdake sure you compluin to the right orgunisation for your type of
problem. Always try to get legul advice first,

Joe wants to rent a house. The landlord tells Joe he can
have the house, but changes his mind when Joe’s partner
Marcus turns up. Joe and Marcus believe they have been
discriminated against on the ground of homosexuality
and want to make a discrimination complaint against
the landlord.

A lawyer at a community legal centre tells them that
homosexuality discrimination is only unlawful under the
NSW Anti-Discrimination Act. They won’t be able to take
their case to court in the federal system but they can take
their case to a tribunal in the state system. This means they
should make their complaint to the ADB, not the AHRC.

Sometimes, both the ADB und the AHRC have the power to dedl
with the issue. For exumple, sex, ruce, uge und disubility are
grounds of discriminution under both systems. In that cuse you
will have to choose which organisation best suits your problem.
Khowing u little bit ubout whut lies uheud might help you decide.

Both organisations handle discrimination complaints in similar
ways at the beyinning, through a process culled ‘conciliation’.
But if the compluint doesn’t get sorted out through conciliution,
and it ends up in a court or u tribunal, procedures in the state
system und the federdl system become uite different.

Compluints that are made to the ADB but aren’t sorted out there
cun go to the NSW Administrative Decisions Tribunal CADT’). See
from page 86 for detuils.

Compldints that are mude to the AHRC but aren’t sorted out
there cun go to the Federdl Muagistrates Court CFMC’) or the
Federal Court of Australia (CFCA"). See from page 103 for detdils.
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Discrimination Law Complaints con:

[t's importunt to understund the differences between the ADT
and the federdl courts right from the start so you know whdat to
expect if your cuse goes "dll the way’. This will help you make u
decision ubout whether to muke your compluint to the ADB or
the AHRC. Here ure u few of the main differences:

o The federul courts cun muke different decisions (‘orders’) to
those the ADT cunh make. For exaumple, the maximum amount
of compensution the ADT can yive you for each complaint
is 100,000, but there is no mMuximum limit on how Much the
federul courts cun award,

o If your compluint ends up in the FMC or FCA dand you lose
the cuse you will probubly have to puay the other side’s
legul expenses (‘costs’). This caun be thousands of dollars, It's
unusual for this fo happen in the ADT.

o Similarly, if you win your cuse in the FMC or FCA, the other side
will probubly have to puy your legul costs. This is unlikely to
huppen in the ADT.

o [t's generdlly eusier to run your owh cuse in the ADT becuuse
the federdl courts ure more formul und huve more fechhnicul
rules.

As you cun see, some of these differences ure uite technicul
and there dre many more that we haven’t gone into. We strongly
recommend that you get legul udvice ubout which system will
suit you best before you lodge your compluint, because ygetting
it wrong cun have big cohse uences later on,

The ADB und the AHRC both have a telephone in uiry service
and u website (see puges 138-139). These dre yood starting
points for getting information, but stuff at the AHRC unhd the ADB
cunnot yive you legul udvice. It is very importunt to yet legydl
udvice from u lawyer,
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Eleni had a high-paying job as a senior executive. She was
fired, and believes that it was because she fell pregnant. She
can make a pregnancy discrimination complaint under state
or federal anti-discrimination law or under employment law.

Eleni gets some legal advice and decides that the best
option for her is to make a discrimination complaint. Next
she has to choose between the AHRC and the ADB. She
likes the idea of complaining to the AHRC because there
is no limit on the amount of compensation she can get
if her complaint goes ‘all the way’ to court. But she also
knows that if her case goes to court and she loses, she
will probably have to pay the other side’s legal costs. Eleni
does not want to take that risk, so she decides to lodge her
complaint with the ADB instead.

Bob is vision impaired and has a guide dog. He receives
a Disability Support Pension from Centrelink. One day Bob
booked a taxi but the driver refused to pick him up because
he didn’t want animals in his taxi. Bob has been to Legal
Aid NSW and they have agreed to represent him in his
case. After being told that he has the option of making a
complaint to the ADB or the AHRC, Bob decides the federal
system is best for him. He is not too worried about the risk
of having to pay the other side’s legal costs if he loses. This
is because he has been advised that he has a strong case
and he knows that with Legal Aid representing him, the
first $15,000 of any legal costs he is ordered to pay will be
covered by Legal Aid.
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Complaint Procedures at the
ADB and the AHRC

Is there a time limit on making a complaint?

Yes. You should lodge your compluint within months of when
the discrimination huppened. See puye 52 for what to do if more
than 12 months has pussed.

Do | need a lawyer to represent me?

No. You cun represent yourself at the ADB or the AHRC. A lawyer
cun Jlso muke u compluint on your behudlf, However, if you do
have u lawyer they will need to yet permission from the ADB or
the AHRC to uttend u conciliution conference with you. This is
usudlly nhot a problem.

If you don’t have da lawyer 1o represent you, it is very important
to at leust get some leyul udvice ubout your cuse us eurly Us
you cun. There are muny pldces where you cun yet free legdl
advice dbout discrimination, including community legal centres
and Legal Aid NSW. They might diso be dble to represent you in
your cuse (see puges 135-136). Remember, stuff ut the ADB or
the AHRC cannot give you legal advice.

Here are some of the uestions you should ask a lawyer
e |s this appointment freee

e How much will it cost for you to represent me at the ADB or
the AHRC e

e Do | huve u good discriminution cusee

e Do | have dany hon legul options upart from muaking u
discrimination complainte If so, what is best for mee

e Do | have uny other legyul options upurt from making u
discrimination compluinte For exumple — if your complaint is
uabout discrimination in your workplace —would | be better off
taking action in Fair Work Australia or making a compluint to
the Fair Work Ombudsmaune Do | huve u potential workers’
comjpensution cluime
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How long do | have to lodge a discrimination compldinte

Should | lodge my discrimination complaint with the ADB or
the AHRC e

Who dre the ‘respondents’ in my cusee

What should | include in my discriminution compluinte
Whut's involved in the discrimination compluint processe
How lony does it dll takee

How should | prepure for conciliutione

Whdat results can | ask fore

What happens if my discrimination compldint is not resolved
ut the ADB or the AHRC e

What evidence should | collect to help prove my cusee

How much will it cost for you to represent me if my complaint
goes to the ADT, the FMC or the FCAe
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Complaint Procedures at the
ADB and the AHRC cont

How do | make a complaint ?

All discrimination complaints to the AHRC und the ADB have to
be in writing. You cun write your own letter or emuil ubout your
complaint or you cun fill in an officiul AHRC or ADB compluint
form. You cun ring them up und usk them to send you u form or
you cun dowhloud and print one from the welbsite. The AHRC
dlso lets you lodyge u complaint online.

If you have trouble writing down your complaint, the AHRC or
the ADB cun help you. You cun write your compluint in any
languuye und the ADB or the AHRC will get it transluted. It won't
cost you unything. You cun dlso lodye u compluint in brdille or
by audio tupe.

The compluint forms from the ADB and the AHRC do hot give
you much room to write dowh what happened. We recommend
that you write out (type it or yet it typed, if you cun) your story
ubout what happened on unother piece of puper — use us muny
sheets of puper us you heed — and include as mMuch detdil us
possible. Attach this to your complaint form aund write the words
‘See uttached statement’ in the section on the form where it says
‘Describe what happened’. See the checklist on pauges 50-51 for
what you heed to include in your complaint,

Make sure the informution you put in your complaint is right. It
might be bud for your cuse if you chunyge your story luter,

If you cun, get u luwyer to check your compluint before you
send it in.
Try to make your statement as easy to read as possible Here are
some ideas on how to do that

o type it (or try to get someone to type it for you);

e write out your story in chronoloyicul (fime) order, from
beyinning to end;
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e use humbered puragruphs (Muke u hew puaragraph, with its
number, for euch hew ideu or event),

¢ use heudinys und subheudingys;

o if your stutement includes conversations, try 1o use the exact
words people suid:

My boss suid, *Ahgeld, you are fired. You cun’t do the job
any more how that you have a bad back.” NOT

My boss told me he wdus firing me because of my back injury.

If you are not 100 per cent sure of the exact words that were
suid, write:

My boss said something like “Ahgeld, you’'ve dohe your
back in and cun’t do your job. I'm goihg fo have to let
you go.”

Tips

& You conadd to your complaint affer you've
lodged it if you nead to, but it's best to give
as much information os possible from the
start, t's o good idea fo get a kwyer fo
check youwr complaint, just to maoke sure
you haven’t missed anything.

& Te ADB or the AHRC If there are
ar ol regsons why you want your
cc t to be dealt with urgently
ex i you are about to be fired
Yo If you'ra In this situation, also-

Uk it the top of your complaint letter
or
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Complaint Procedures at the
ADB and the AHRC cont

COMPLAINT CHECKLIST
What information should | include in my complaint?

Your hume und contuct detduils. D

The hume und contuct detdils of the other side (‘the
respondent’): muke sure you include the names of dll the
individudls you want to compluin about und the nhame of

the orgunisation they work for. You have to do this because
employers are generdlly ‘liuble’ (legully responsible) for
discrimination and harassment in the workplace. This is

culled “vicurious livbility”. .. D

If your complaint is aguinst un organisation, try to find out
(und write on your compldint form) the reyistered legdl
compuny hame of this organisation, not just the hume of
the business. For exumple, ‘Fancy Fred’s Fruit Market” might
be the hame of the shop, but the reygistered legal name of
the compuny could be ‘Fred Funyg Pty Ltd". If you dre not
sure what the legul nume of the organisation is, ask the
AHRC or the ADB to find out for you. You could ulso find out
by doing d search of the business hame on the Australian
Securities und Investment Commission (ASIC) website
WWW.USIC. YOV UUL D

The hume of the person you ure muking the compluint
for, if you are doing it on behdlf of someone else, such as
your child.

The name und contuct detdils of your l[awyer or union if
they have agreed to tuke on your cuse, D

Your relutionship to the person you ure compluining ubout
(for instunce, your boss or lundlord).

The ‘ground’ or type of discrimination you dare compldining

ubout (ruce, sex, sexudl harussment, for example). .. ... . D
The ‘ared’ it huppened in (employment, ygoods und
services, educution, accommoddationete). ... D
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What happened: stick to the facts, and write down as much
information as possible.

When it huppehed: be us specific us you cun with dates
and times. If you dre hot sure about exact dates/times, put
in un estimute, and muke it clear that it is an estimute. Give
the reusons why you think it happened uround that time.
Sometimes people remember dates by thinking of what
else wus huppening around that time: you might write, 'l
cunnhot remember the exact dute but | know it huppened
in the week before my daughter’s birthday which is the 5th
February’, for instunce. D

Where euch thing huppened: be us specific us
possible ubout the exact locution where events or
cohnversutions huppened.

Who wus there: list the full hames of dll the withesses you
cun remember,

Anything you’'ve done to try to dedl with the situation (such
us mMuking u complaint ut your workplace), plus what has
happened us u result of thut, D

Any documents that are connected with your compldint,
such us letters, pay slips, diary notes, medicul reports,

termination notices: Muke photocopies of them to send in
s purt of your compluint, und keep the originals.

The effect the discriminution has had on you: how it's mude
you feel und how it hus uffected your life. ... .. D

The results you wunt from your compluint; you don’t need

to go into too much detdiil. It's probubly better to yet

legul udvice before you write exactly what you want, For
exumple, if you want money, it might be better to say
‘compensution’ than to write down un exact umount. .. D
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ADB and the AHRC cont

What if the ’month deadline has passed?

The AHRC und the ADB cunh sfill accept your complaint if you
ygive good reusons why it’s lafte, If you're outside the 12 month
time limit, you should ulways write out the reusons und send them
in with your complaint form.

Forexumple, you might have been unuble to muke the complaint
for personal or hedlth redsons, or because you were trying to sort
it out in a non leyul way,

The most important things to explain dre:
¢ why you deluyed in lodying your compldint; and

e why it will hot disadvantage the other side if your complaint
is accepted now (becuuse dll the evidence is still avuilable,
for example).

If your reusons for the delay in lodying your compldint are medical
or psycholoyicul ones, you should if possible provide the ADB or
the AHRC with something from your tfreuting practitioners.

In practice, the AHRC will initiclly accept your complaint even if
it’s out of time, but Might luter decide to terminute it if more than
12 months hus pussed.

The ADB won't uccept your complaint if it's outside the 12
month fime limit, unless you have showh good redsons in your
initial complaint,

These different procedures might mean that your complaint has
u better chaunce of being uccepted by the AHRC rather than the
ADRB if it is out of fime.

Can | include e-ents that happened more than
months ago in my complaint?

Sometimes discrimination happens over d lonyg period of time,
maybe even yeadrs. The ADB will only look at the discrimination
that happened in the 12 month period before the complaint
wdus lodged. They will not usudilly look at anything that happened
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before this. If you wunt the ADB tfo include dny events that
happened more than 12 months before the dute your complaint
wdus lodged, you heed to usk the ADB ut the time when you
lodge your compluint,

In contrast, the AHRC will genherdlly look at u pattern of unfair
tfreatment that has happened over a longer time period, us lony
us some of the events occurred in the lust 12 months.

If any of the events you're compluining ubout happened more
than 12 months uygo, it might be better to compluin to the AHRC
rather than the ADB.

Salma is 19 years old and lives at home with her parents.
She works as a trainee in a bank. Her manager often makes
sexually suggestive comments about her figure and asks
if she has a boyfriend. Salma does not respond when he
says these things and feels uncomfortable being around
him. She doesn’t feel like she can tell him to stop, or to
tell anyone else about it because she has just started in
the job and wants a career in banking. His behaviour gets
worse and one evening after everyone else has left for
the day he comes up behind her and puts his hand up her
skirt and tries to kiss her neck. After this incident Salma
starts having panic attacks and is unable to work. She is
very depressed and anxious but feels too ashamed to tell
anyone what’s happened. Eighteen months later, Salma
is diagnosed with post traumatic stress disorder after
confiding in her doctor about her experience. Her doctor
refers her to a psychologist and a lawyer. Even though the
incident happened more than 12 months ago, her lawyer
encourages her to lodge a sexual harassment complaint
with the AHRC because she has very good reasons for
the delay. Her lawyer gets a letter from her doctor and her
psychologist to explain the delay.
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How do | lodge my complaint with the AHRC or
the ADB?

Send in your complaint by mdail, fax, emdail or online. Muke sure
you keep u copy of everything you send to the AHRC or the ADB,
including uny stutements or documents you have attuched to
your complaint,

If you have mude your compldint online, print it out before you
send it, und keep thut printout.

How long before | hear back?

If you have made your compluint to the AHRC you should get an
ucknowledygement letfter within a couple of days. If your complaint
is made to the ADB you will get d letter back within about a week.
The letter will just say thut your compluint has been received. If you
don’t heur anything for u month, contact the ADB or the AHRC to
find out whut’s happening.

The ADB or the AHRC will give your complaint to a stuff member
to investigute und fry to resolve. At the AHRC these people ure
cdlled Investigution/Conciliation Officers. At the ADB they dre
culled Conciliation Officers.

What will the AHRC or the ADB do with my complaint?

The first thing the AHRC or the ADB officers will do is check whether
your compluaint fits within the lauw aund whether it has been lodged
in time. They might dask you for more informdation to help them
make this decision.

At this point, the ADB or the AHRC might reject your complaint,
The ADB und the AHRC have different rules about this.

The ADB might reject your compldint (they cdll this ‘declining’ the
complaint) if it:
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o wus lodyed more thun 12 months uffer the discrimination
happened; or

o doesh’t show u breuch of discriminution law.,

If the ADB declines your compluint at this stfage you cannot go to
the ADT und uppedl their decision. You might be uble to yet their
decision reviewed by the Supreme Court of New South Wales,
but this is un expensive und technical puath. If you dre thinking
about doiny this, get some legul advice first. You have  days to
ygo to the Supreme Court.

The AHRC might reject your complaint (they cuall this ‘terminating’
the compluint) for one of u number of reusons, including if:

o it wus lodged more thun 12 months ufter the discrimination
huppened;

o it doesn’t show u breuch of discrimination law;

o there's u better puth for you to tuke than d discrimination law
compldint;

o the compldint is trividl, lacking in substunce (it hus no merit),
misconceived or vexutious (Mulicious); or

o the other side hus tuken ude uaute steps to fix the problem.

In practice only a small percentuyge of compldints are terminated
by the AHRC at this stage. If the AHRC does terminute your
compldint upfront you cun take your cuse to the FMC or FCA.
You have 6 days to do this.

Arwen and her friends are banned from the plaza for
riding their skateboards in the carpark. Arwen thinks this
is discrimination.

She makes a complaintto the ADB but gets a letter back from
them saying it has been declined. They say her complaint
doesn’t show a breach of discrimination law because there
is no ‘ground’.
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What happens if my complaint is accepted?

If your compluint is uccepted, the next step is usudlly investigation.
The investigation step at the AHRC and the ADB just means usking
both sides for their story ubout what happened.

The AHRC or the ADB will write to the person or orgunisation
you dre compluining dubout (the ‘respondent’) and give them
u copy of your compluint. This meuns that you cun’t muke un
anonymous discrimination complaint,

The ADB will usk the respondent to put their side of the story in
writing. The respondent hormailly has 28 duys to do this, but they
might usk the ADB for extra fime.

The AHRC might get the respondent’s side of the story in writing
or they might decide to go struight to u conciliation conference,
depending on the circumstances.

If the respondent sends in u written response, you will be given
copy und you cun usuully comment on it if you want to.

The next stage is usudlly for the ADB or the AHRC to try o urrange
u conciliution conference (see puye 57).

What if my complaint is not accepted?

At any point during the investigation phuse the AHRC or the ADB
cun decide not to tuke your compluint uny further. Aguin, the
AHRC cuills this ‘terminating your compluint” and the ADB cuills it
‘declining your compluint’. The reusons ure generdlly the sume
us those listed ubove. They include:

o the compluint is lodged more than 12 months dfter the
discriminution huppened;

e the complaint doesh’t show d breach of discrimination law;

e there’s u better puth for you to tuke than d discriminution
law complaint;

o the other side hus dedlt with the problem ade uautely;

Discrimination Toolkit



o the compluint is trivial, lacking in substance, Misconceived
or vexutious; or

e there is ho reusonuble prospect of resolviny the compluint
in conciliution.
If the AHRC decides to terminate your compluint for any of these

reusons you cuh go to the FMC or the FCA. You have 6 days o
do this.

If the ADB decides to decline your compluint for uny of these
reusons, you cun usk them to refer it fo the ADT. You have to ask
within  days. You will then need to gyet the ADT's permission to
hear your cuse. This is culled ‘applying for leave’ (see puge 89).

If 18 months has pussed since you lodged your compluint with the
ADB, und you sfill have hot had u conciliution conference, you
cun usk the ADB in writing to refer your compluint to the ADT,

During the investigation it might become clear to the AHRC or
the ADB that there is ho chance you cun sort out your complaint
with the other side or it would be inappropriate to try. This might
happen, for example, if the respondent doesn’t reply to the AHRC
or the ADB, or they refuse to yo to u conciliution conference. If
this happens, the AHRC or the ADB will usudlly ‘terminate’ your
compluint. If your complaint is terminated for these reusons, you
don’t need permission to tuke your cuse to the FMC, the FCA or
the ADT.

What is conciliation?

Conciliution is the process the ADB und the AHRC use to resolve
discrimination complaints. It usudlly involves o face to face
meeting between you, d ‘conciliator’ from the ADB or the AHRC
und the person you ure compluining dbout, to talk ubout how
to resolve your compluint. This meeting is culled u ‘conciliution
conference’. The uim is to find < result that is acceptuble for both
sides without involving a court or fribunal. Most complaints dre
resolved through conciliation.
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Conciliation

Conciliation conferences cun ulso be donhe over the phohe, by
teleconference. There ure positives und heyutives to this. If you
dre thinking ubout doing it, tulk to the conciliutor or a lawyer first
ubout whether it’s the right process for you.

What if | don t want to conciliate?

Conciliation is usudlly voluntary, although the ADB and the AHRC
have powers to cull compulsory conciliation conferences. If
either person suys ho to conciliution, the complaint will probubly
be ‘terminated’. This means that if you want to take it further you
have to tuke it to u court (the FMC or the FCA) or u tribunal (the
ADT) (see from puyge 77).

There are risks when you yo to court or a tribundl. It cun be
expensive, stressful, and time consuming. Also, u court might not
yive you what you want —an apoloyy or u specific policy change,
for exumple. So conciliation is worth considering seriously and we
recommend it in most cuses.

Where is the conciliation conference held?

Conciliution conferences ure usuully held at the AHRC office
in Sydney’s CBD, or ut the ADB offices in Sydney, Wollongony
or Newcustle. Staff from the ADB und the AHRC dlso fravel to
other dreus of NSW if they think it is appropriute. It depends
oh where you live, where the responhdent is, und where the
discrimination huppened.

Who goes to the conciliation conference?

The conciliution conference will be run by one or two conciliutors,
dependiny on the cuse.

The conciliutors decide who cun go to the conference. Often
it will just be you, the person you dre compluining about, und
the conciliutor,

If your compluint is aguinst aun orgunisution, there will usually
be someohe from the orgunisation, such as the employer, G
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sehior munhager or u human resources munuager, us well as the
individuul person you ure compluining ubout,

You might diso be dllowed to bring u support person with you
such us u friend, fuamily member or community worker.

You don’t have anh automatic right to be represented ot
conciliation conference by d lawyer, union official or other
advocute. If you do have d representdtive who you want to
go with you, you heed to usk the conciliator for permission. The
conciliator is more likely to give you permission for this if the other
side dlso hus d l[awyer, or is un orgunisation.

Before und during conciliation, it is ygood for you to know how
strony your cuse is und what would be u yood outcome. The
conciliator cannot give you leydl advice, so we think it is a
good ideu to huve u representutive, such us u luwyer, ut the
conciliution with you if possible, especiully if the other side hus
u lawyer,

If you ure told you cunnot huave your lawyer in the room with
you, usk the conciliator if your lawyer can wdait outside the room
or be uvdiluble on the phone in cuse you heed udvice during
the conference.

If you do not huve u luawyer to represent you ut the
conciliution conference, we stronyly recommend thut you
get some legul udvice beforehand.

What if | want conciliation but don t want to be in the
same room as the other side?

Tell the conciliutor before the conference. They will probably
decide to fry ‘shuttle negotiations’. This is where you und the other
side sit in sepurate rooms und the conciliutor moves between
the two rooms and meets with edach side sepuarately to discuss
different ways to resolve your complaint,

Shuttle neyotiutions cun be u yood ideu if you feel ufruid or
unsufe beiny in the sume room us the other side.

Discrimination Toolkit




Conciliation cont

What happens before conciliation?

The conciliator will tell you the date, time and pluce of the
conciliution conference, und will let euch side know who is
dllowed to yo to the conference.

The conciliator will ask you to send them d “seftlement proposal’.
This is u list of what you would like to get us the result of the
conciliation — for example, an upoloygy, compensution, or your
job buck. Your settlement proposul is generdlly used us u starting
point for neygotiutions during the conciliation conference.

It might be useful to send your seftlement proposaul in before
the conciliution conference. If your compluint is uguinst u large
compuny or u government depurtment, the people who uctudilly
come to conciliution Might not be senhior enouyh to suy yes or no
to your proposdul on the spoft. In these cuses, it is yood o ygive the
people who do muke these decisions in the orgunisution enough
time to decide on what they can offer you - for exumple, how
much compensation, if any, they dare willing to pay you. Then the
people who come to the conference know how fur they cun go.

How do | work out my settlement proposal?

First, think carefully ubout whuat you would like to uchieve. These
are some things many people say they wunt to get as d result of
their compluint:

I don’t wantitto ha en to anyohe else.

| want them fo acknowledge they did the wronhyg thing.
| want them fo understand they can’t do this.

| want an a oloyy.

| want them to know how the way they freated me maude
me feel.

| want them to inhtroduce aunti discrimination  olicies
and fraining.
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| want my job buck.

[ want com ehsation for what I've gohe through.

| want the erson who treuted me budly to be disci lined.
| want to be dble to work — art fime.

| want to be uble to get into the building in my wheelchdir.
| want them fo  ay for couhselling.

When you huve decided whut you want, think creutively ubout
how you cun yet it. Ohe of the good things ubout conciliation
is thut u wide runge of outcomes ure possible. For example, if
you wunt to stop the sume thing huppening to someone else,
you could usk for the person who treuted you budly to do some
fraining on discriminution, or for the compuny to develop und
implement some unti discriminution policies.

Here are some of the outcomes people have uchieved from
conciliation:

verbul or written upoloyy;

anti discrimination/harassment training for the person who
freuted them budly;

infroduction of policies, procedures und training for preventing
und deudling with discrimination;

ygetting their job buck — or u trunsfer to u different job in the
suMme orgaunisatfion;

written reference;

counselling puid for by the other side;

financial compensution;

disciplinury action uguinst the individudl person who freuted
them badly;

adjustments to buildings to muke them more uccessible;
chunhyes to working conditions — such as hours of work.
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Write down d “wish list” of what you'd like to be the results of your
compluint. This will be your settlement proposal. Muke sure that
what you're usking for is reusonuble. The other side will probubly
be more willing to negotiute if you cun show that what you want
cun be justified.

This is u good time to do some resedrch on what has huppened
in other conciliution conferences. There dre lots of exumples of
conciliuted outcomes on the ADB und the AHRC websites. Aguin,
we recommend that you get some leygyul advice on what would
be reusonuble to usk for in your cuse.

Remember, your settlement proposul will be used us u starting
point for negotiations. It is unlikely that you will get everything you
usk for, so be prepured to compromise.

| want nancial compensation How much should |
ask for?

Compensaution is supposed to put you buck in the position you
would have been in if you hadn’t been discriminated aguainst,

If you usk for money, you should show that the amount you're
usking for hus been curefully culculuted, und you must link the
money you dre usking for to the discrimination that happened.

First, work out how much finuncidl loss you have had or will have
in the future becuause of the discrimination. This might include:

Lost wages You muy want to cluim any wages or other benefits
(such us superunnuution) you would have received if you hadn’t
been discriminated aguainst. Make sure you deduct any money
you've edrned since from the umount you're usking for. You
cun’t double dip.

uture lost wages If the discrimination hus reduced your dbility
to work or find work in the future you might want to claim some
compensution for this.
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Out’ of pocket expenses If you've spent money on medicdl
freattment, medicution, leyul udvice, counselling or unything else
becuuse of the discrimination, you might want to cldim this back.

uture expenses If you're likely to have any future expenses
becuuse of the discriminution, such us ongoing counselling, you
cun usk for an amount to cover these costs.

Secohd, you Mmight dlso want to claim an amount for hurt,
humiliation or distress you huve suffered becuuse of the
discrimination. Lawyers cdll this ‘general dumuages’. It can be very
hard to put a money figure on this. If you have any evidence to
show that you suffered emotional or psycholoygicul harm, such us
U psycholoyist’s report, it might help. You cun dlso use outcomes
in other conciliution and court cuses us u guide.

We recommend thut you get some legul uadvice to help you work
out how much money to usk for.

ou should also get legal ad-ice on

Tax issues If the only money you dre usking for is for hurt,
humiliation and distress, you probubly won't have to puy any tax
on it. But if you dre usking for other types of compensution, such
us lost wages, you might have to pay tax.

Medicare If you ure usking to be repuid for uny medicul
freutment you've had becuuse of the discrimination und thut
freutment waus covered by Medicure, you might have to repuy
some money to Medicure.

Centrelink If you are receiving Centrelink payments, you have
to tell them dbout any compensation you get. This might affect
the amount of money Centrelink is paying you. You might dlso
have to repuy money you received from Centrelink if you yet
compensution for lost wauges.

Workers compensation Sometfimes money you receive from
a discrimination complaint can impact on your workers’
compensation entitlements. Make sure you check with your
workers” compensution solicitor if you will be uffected.
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How can | prepare myself for conciliation?

Conciliation caun be emotiondlly drdining. [t's important
to prepure yourself for it. Try to get u good hight’s sleep the
night before.

Conciliution is ubout compromise, which medns you're unlikely
to get everything you ask for. It is important to go in with an open
mind, and to be flexible, reasondble and redilistic.

Before conciliution, it is u gyood ideu to yet some legyul udvice
ubout whut your options dre if your compluint is not resolved by
conciliution. You might want to get advice dbout the pluses und
minuses of tuking your discrimination complaint fo a court or tribunal,

Tips for before conciliation

X Le e whole day free. Don’t make any
o INs.

Re-read all the documents and bring them

all with you.
& T I are prepared to
s€ T.
X You wil ed if you want tfo say
Or\\rl-l«hmm A~ ~illiati e r\r\y\'\‘r\rr\l’]ce
$O you

rel

X Talk to your conciligtor as much as you
N nce. If you
he
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What happens at the conciliation conference?
This is what usudlly happens:

Before the conciliution sturts, the conciliutor will tulk with you on
your owh (und with anyone you have there with you) and answer
any uestions you have aubout what happens at the conference.
They will do the sume with the other side.

If the conciliution is fuce to fuce, everyone will sit in the
sume room.

The conciliutor will begin the meeting by expldining why you're
dll there, suying whut their role is und what the ground rules for
the meeting ure. These rules generdlly include are uest thut:

« everyone will freut euch other with respect;
e everyonhe will listen to und not interrupt euch other;
¢ everyohe will try to resolve the complaint;

o everything suid in conciliution is confidentiul (this meuns whaut
people suy in the conciliution conference cun’t be uotedin
a court or fribunal later if your case goes further);

o breuks cun be taken ut any time.

If you want to, you will get to talk about what huppened to you
und how it uffected you. This cun be hard, but u lot of people find
it is a very vdluuble thing to do. This is becuause it is a chance to
say what you want to say to those who have treated you badly.
If you do nhot end up resolving your compluint at conciliation, and
you do hot want to take your cuse to u court or fribunal, it might
help you move on if you have told the other side what they have
done und how you feel ubout it.
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If you think you will have trouble tulking ubout what happened,
try writing something out before the conciliution conference und
taking it with you. You cun reud it out or give u copy of it to the
other side. The other side cun then respond to whut you have
said. It is important that you don’t interrupt.

Offten you und the other side won’t agree ubout what happened.
This is OK. At conciliation, it is usudlly better hot to focus on the
detdils of what happened. The conciliator caun’t make decisions
ubout who is right or wrong anyway., What is important ot
conciliation is to focus on finding u solution you can live with so
you cuh put the whole thing behind you.

After you have both had your say, the discussions/nheygotiations
about possible resolutions will beyin. This might happen with
you dll in the sume room or with you aund the other side in
sepurute rooms und the conciliutor moving between the two
rooms. Your settlement proposal will usudlly be the starting point
for these neyotiations.

If both sides uyree on u resolution, the conciliutor will help you
put it in writing. This is cdlled a ‘setflement agreement’ (see
puge 70). Always make sure that you understand what you're
ugreeiny to. If you don’t understund, yet legyul udvice before
you sigh danything. Onhce u seftlement agreement is sighed by
both sides, conciliation usudlly comes to an end. Sometimes the
other side will want to write out the ugreement und send it to you
to sign ufter the conciliution conference. You cun sfill negotiute
chanyes ut this stuge if you think it doesn’t say exactly what was
agreed to aut conciliution. Ahd uguain, get legul advice before
you sign it.

If it is cleur that you und the other side ure not yoing to reach un
ugreement, the conciliator will end the conference (see puye 71
for what will happen next).
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If it looks us if the two sides might be dble to find u solution
but they heed more fime, the conciliator will usudlly agree to
this and set u time limit. Sometimes, people need u second
conciliution conference.

Tip

.The AHRC has produced a DVD called
Pc¢
th
pr
cc
C

WW WL U U g 1. yuv.ud
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Things to keep in mind during negotiations

If you can't reach an agreement and you
want fo take your complaint further, your
only option Is to go to a court or tribunal.
This Is @ blg step. Think about it carefully.

& Negofigtion always involves give and
take. Usually, people give up their rght
to toke their discrimination complaint to
a court or fribunal In retun for things the
other side aogrees fo give them, such Os
comipensation. You might be asked to give
ue your fight to toke other legal aclion

agairst fhem:.
. Thn l~vas fm e +in ~+ Vit rimint TO
su| Cle!
W be
ta O Martrer whar you
ag

=

&) The other side might also ask you to a
nat to tell anyone about the complal
the agreement (0 "confidentiality clo
Even if you are happy fo agree to
make sure the agreement doesn’t stop
discussing the complaint with @ counsellor,
alawyer, a doctor of your partner,

How long does conciliation go for?

It depends. Sometimes it might only go for aun hour or two.
Sometimes it might go dll day, particularly if you ure neygotiating
u settlement agreement. You should set aside a full day, without
other commitments, in cuse it takes that long.
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Does the conciliator take sides?

No. A conciliutor cunnot tuke sides, cannot muke decisions
ubout who is right or wrony, und cunnot yive legul udvice. The
conciliator is impartial. They are there only to help the two sides
sort the compluint out.

Tips to make conciliation work for you

. Be flexible and willing fo compromise.

.Try to alm, ond d nake
personal 5, Pemonal at ... .nake

negofiati re difficult.

X Lis W PeOoL talking and
dc hem. E B neads to
fe iove b ard before
the y to rest ‘eomplaint,
. Don't be put off If the ems
hastlle, It does nat mat. . v w you wunnot
rescive the complaint,

. Donm't feel pressured fo rasolve the
complaint on the day. If you are nat sure
alrout something. ask fo hink
alkout it or maybe get & ce.
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Conciliation cont

What is a settlement agreement?

A settlement agreement is u legul contract. It is u document that
lists everything you und the other side huve ugreed to. It gets
sighed by both sides. If either side doesnh’t do whut they huve
ugreed to do, they cun be sued for breuching the ugreement.

Settlement ugreements cun be ftechnical, so it is importunt to
know exuctly what you ure agreeing to before you sign it. If you
are hot sure, usk for some time to see u lawyer und yet the lawyer
to expluin it to you.

Tip

A will
only 1 by

Mo ~ el

NOT JUST Thelr Trading name (see page ou).

What happens next if | settle my complaint
at conciliation?

If you have sighed u settlement ugreement, the next step is for
everyohe to do whut they agreed to do.

Once your seftlement agreement hus been signed, the ADB or
the AHRC will close your compluint,

If the other side doesn’t do what they have agreed to do, you will
need to yet legul udvice ubout your options us soon us possible.

If your conciliation was in the ADB und the other side have hot
done whuat they agreed to do in the written agreement, you will
be uble to reyister the written ugreement with the ADT if it is less
than 6 months since the agreement wus sighed. You will then be
uble to enforce the agreement, for exumple by applying to have
mohey deducted from the respondent’s wugyes if they have not
puid you compensution as they agreed to.
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What happens if | don t resol-e my complaint
at conciliation?

If you don’t resolve your compluint in conciliation at the AHRC,
they will ‘terminute your compluint” und give you u ‘terminution
notice’. This meuns they cunnot tuke your complaint any further.
If you want to take it further, you have to go to the FMC or the
FCA. You have 6 days ufter the terminution notice to apply to
do this (see puyes 103-104).

If you cun’t resolve your compluint ut the ADB, they will tell you
they caunnot take it any further. They will ask you if you want your
compluint sent (referred’) to the ADT. If you say yes, they will
send it to the ADT (see puyes 87-88).

lvy is 62 years old. She has worked as an Administration
Officer for the same insurance company for the past 18
years. lvy likes to be busy but has noticed that since her new
supervisor started she has been given less work to do. She’s
also overheard her supervisor saying, “Isn’t it about time
Granny lvy retired?” The situation gets worse and lvy feels
so humiliated that she resigns.

lvy makes an age discrimination complaint to the ADB and
they arrange a conciliation conference. lvy has not been
able to find another job because of her age, so she asks

for a lot of compensation. Her former employer denies that
they discriminated against Ilvy and claim that there had
been problems with her work performance. They are willing
to offer her a small amount to settle the complaint, but lvy
refuses to accept this because of how much she has lost
financially and because of how hurt she feels by the way she
was treated.

Negotiations go nowhere, so the ADB terminates her
complaint. lvy must now decide whether to take her case
to the ADT.
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Conciliation cont

How long does the ADB AHRC compilaint
process take?

The ADB suys they will contuct you within about u week of getting
your compluint, They dim to findlise compluints within six months,
but compluints that ure complex cun tuke G yeur or more.

The ADB must give you progress reports ut least every 90 days. If
your complaint hash’t been findlised within 18 months, you cun
usk them to send it (‘refer’ it) to the ADT.

The AHRC will uckhowledyge your complaint within a couple of
days. It will be dllocuted to u Conciliution/Investigution Officer
within u few weeks. The auverage time it tukes to findlise un AHRC
compluint is about six Months. Agdin, more complex cuses cun
take longer.

The ADB und the AHRC like to keep the process moving und
resolve compluints  uickly. If you think that your complaint heeds
more time to be resolved properly, just usk for more time.

Can | change my mind and withdraw my complaint?

Yes, you cun withdraw your compluint ut auny time without
yetting into trouble. ust write to the ADB or the AHRC and let
them know thut this is what you want to do.

Does conciliation work?

For most people, yes. There dure positives und heyutives, but in
most cuses we stronyly recommend yiving it u go.

The positi- es are
o |t's free;

e |t gives you the chance to have your suy and let the other
side know how their behaviour hus made you feel;

o |t's flexible: you cun get solutions that might not be possible in
a court or tribunal;
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e You cun reuch un outcome thut everyone ugrees to rather
than risking having a court or tribunal impose u decision on
you that you don't like;

o |t gives you the opportunity to resolve your cuse oh the spot in
ohe day, avoidiny the risks, time, stress und expense of yoiny
to court;

o It's more informal than u court or tribunal process;

e You cun do it without u lawyer (dlthouygh it cun be u good
ideu to have u lawyer with you);

e You cun seftle your compluint confidentially without your
nume und story becoming public;

e Both sides cun leurn dbout their rights und responsibilities
under discrimination law,

The negati-es can be

e [t's hot u court, which meuns you won't get u decision ubout
who’s right and who's wrong. “ sudlly cuses will resolve without
any legul finding (decision) that the law has been broken;

o What huppened to you won’t become public, so it's
less likely that your compluint will achieve chunge in the
wider community;

o Sometimes people cun feel intimiduted, especidlly if the
other side hus u luwyer or is u big compuny;

o The compromises you might have to make to settle your cuse
in conciliation Might not seem fuir.,
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Conciliation cont

If you don’t resolve your compluint at conciliation, your only
option, if you want to keep goiny, is to take your cuse to a court
or tribunul where u decision will be mude. This is u big step.
Although you cun dchieve positive outcomes from a court or
tribunal process, it is usudlly more stressful, cun be more expensive
and tukes more time — und there is aulways d risk that you will lose.

Conciliation has a lot to offer. It can be a very successful and
inexpensive way of resolving discrimination compluints. If you feel
you cun hundle it, you redlly have hothing 1o lose by yiving it u go.

Sarah has made a sexual harassment complaint to the
AHRC against her college tutor and the college itself. The
tutor denies that the harassment happened. This makes her
wonder whether there is any point in having a conciliation
conference, but the tutor and the college agree to go to
conciliation so Sarah decides to give it a try.

At the conciliation conference Sarah feels uncomfortable
and nervous about speaking. But it’s important to her
that she tells her story and that the other side hears how
the harassment has made her feel. Even though the tutor
continues to deny that anything happened, they end up
reaching a settlement agreement and her complaint is
resolved that day. She feels empowered because she stood
up for herself and got to have her say. She’s also glad that
she doesn’t have to take her case to court.

What if | m not happy with how the AHRC or the ADB
handles my complaint?

Both the ADB und the AHRC have ‘service guaruntees’ that
expluin what you cun expect from their stuff and what to do
if you have u compluint, These service guuruntees ure on their
websites (see puyes 138-139).
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Discrimination Complaint Essentials

What do | need to remember?

e You should make your complaint within 12 months of when
the discrimination huppened.

¢ You donh’t have to be represented by u lawyer but you should
ut leust get some legul advice, and the edrlier the better.

o Your complaint must be in writing.
¢ You cun withdraw your compluint at any fime.
¢ The AHRC und the ADB won’t tuke sides; they stay impuartial,

¢ The AHRC und the ADB cun’t mauke d decision about whether
or hot the discrimination happened. Only a court or tribundl
cun do this.

o Conciliution is free.
e Conciliution is confidential,
o Conciliation involves compromise.

e Conciliution dllows some kinds of results thut courts und
tribunals cun’t give you.

‘\#
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General Information

As you know from the previous sections, you cunnot tuke u
discrimination complaint directly to a court or tribunal. You must
first go to the ADB or the AHRC. It is only if your compldint is hot
resolved there that you might be duble to tuke it fo a court or
fribunal to get u decision.

If youlodyed your compluint at the ADB und it didh’t get resolved,
you go to the Administrative Decisions Tribunal (ADT).

If you lodyed your compluint ut the AHRC und it didn’t yet
resolved, you yo to the Federul Mugistrates Court (FMC) or the
Federdl Court of Australia (FCA).

The ADTis u tribunal and the FMC and the FCA are courts. Tribunails
und courts ure different. Tribunals ure More reluxed und informal
than courts. Most tribunals, including the ADT, do not huve to
follow the sume technicdl rules that a court does. This maukes it
eusier to represent yourself in a fribunal. Also, there is usudlly less
risk in ¢ tribunal than a court that you will have to pay the other
side’s leyul fees (costs) if you lose.

Discriminution cuse heuarings in the ADT, the FMC und the FCA
dre open to the public.

Remember, it is your choice whether to take your case to u court
or tribunal,

If you are tuking your compluint to the ADT, the FMC or the FCA,
here dare some busic things you heed to know.

What is everyone called?

When your compluint wus with the ADB or the AHRC, you were
culled ‘the compluinunt” und the other side wus culled ‘the
respondent’. In courts and fribunals, you will be culled ‘the
upplicunt” und the other side will still be called “the respondent”.
Both the upplicunt und the respondent ure culled ‘puarties’.

If you go to the ADT, your cuse will usudlly be decided by three
people who ure cdlled “tribunal memibers’. Euch tribunal member
will have u hame plate in front of them. When you speuk to the
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members, you should usudlly call them Member and then their last
nume - ‘Member Smith’, for instance. To muke sure you yet it right,
ask a staff member at the ADT on the duy whether the members
heuring your cuse have d preferred title or name.

If you are in the FCA, your cuse will be decided by u Federdl
Court judyge. If you are in the FMC, your cuse will be decided by
a federal muayistrate. When you speuk to a Federal Court judge
or federdl mugyistrate you should cdll them “Your Hohour'.

What do | need to prove?

In a court or fribunal, the *onus of proof” is on you. This meuns that
it is up to you to prove to the tribunal or court that you suffered
unlawful discrimination. It is not up to the other side to show that
they did hot do anything wrong.

In discrimination cuses, the ‘standurd of proof’ (ie. the level of
proof) needed is ‘on the bulunce of probubilities’. This meuns
you Must convince the court or tribunal that it is more likely than
not that you were discriminated against (that is, that it is more
than 50 per cent likely to be true).

You do this by presenting evidence. Evidence cun be documents,
or ordl (spoken) testimony from withesses.

What do filing’ and ‘serving’ mean?

Courts and tribunals will often ask you to ‘file’ und ‘serve’
documents. You file documents by giving them to the ‘registry’
(office) of the court or fribunal. You serve documents by giving
them to the other side.

Courts und tribunails have strict rules about how documents have
to be filed und served. You should ulways contuct the reyistry to
find out:

e how Muny copies of the documents they want you to give
them (which will include copies for them, for yourself, and the
other side);
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General Information cont.

e how you cun file the documents;
e how the documents should be served on the other side; und
e when they have to be served on the other side.

Filing documents usually has two steps

Step  Give the reyistry the number of copies of the documents
they wunt — plus one copy for yourself, plus u copy for every
respondent. You usudlly have to file the documents by going to
the reyistry in person or posting the documents to the reyistry.

Step : The reyistry will put a court stamp on dll the copies.
They will keep the copies they heed und yive you buck the
others — one for you to keep und the copies for you to serve on
the respondent(s).

Serving documents usudlly medns giving u stumped copy of the
documents to euch respondent. Muke sure you check with the
reyistry ubout their rules for serving documents.

Here are some important things to now about serving
documents

When?

e You huve to serve the documents by the due dute. When
you file the documents, check whut dute they have to be
served by.

Who?

e If the respondent(s) hus u luwyer representing them, und
the respondent(s) has given their lawyer the ‘authority o
uccept service’ of court documents, you heed to serve the
documents on their luwyer. You serve the documents ut the
place where the lawyer works. The lawyer will usudlly have
told the court or tfribunal the address they want o use for
service of documents.
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o [f the respondent(s) is hot represented by d luwyer und is un
individuul (not un orgunisution), you serve the documents
on that person. If the respondent(s) is un orgunisation, you
serve the documents on un employee of the orgunisation
that has the ‘authority to accept service’. This is someone the
orgunisution has hominuted to uccept court documents on
behdlf of the orgunisation.

How?

o Sometimes you cun serve documents on the respondent(s)
by posting, emuiling or fuxing them (ulways check with the
reyistry to see if this O ), but usudlly they have to be served in
person. This is cdlled “persondl service’.

e |f you heed to personully serve documents on u lawyer or
un orgunisation, you ygive the documents to un employee at
the law firm or the orgunisation, but you have to muke sure
the person you serve the documents on hus the authority to
uccept service. Ask them, Do you have authority to accept
service of court documents Don’tjust leuve the documents
at the front desk or give them to someone und hope they will
be pussed on to the right person.

¢ |f you heed to persondlly serve documents on an individual,
you should hand the documents to them in person.

e You cun serve documents yourself, or you cun get someone
else to serve them for you. There dre businesses culled
‘lrocess servers’ you cun puy to serve documents on your
behdlf. They dre in the Yellow Puges under ‘process servers’.
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General Information cont.

o Whutever method you use (post, in person, etc), it is very
important that you keep records. If you fax them, print out u
fux confirmation sheet and keep u copy. If you send them by
post, send them by reyistered post so thut you have d record
that they have been sent. If you serve them in person, keep d
note of the person you guve them to und the dute, time und
place. Ask that person to sign your hote to ucknowledye that
you guve them the documents,

What is a ‘summons’ and a ‘subpoena’?

They ure the sume thing: g document that contdins orders of
a court or tribunal. ‘Summons’ is the word the ADT uses und
‘subpoenu’ is the word the FMC und the FCA use.

There ure three types of these orders: the first tells someone to
come to the court or tfribundl to be du withess; the second ftells
U person or un orgunisution to give documents to the court or
fribunal; and the third tells u person or orgyunisution to do both.

You huve to upply to the court or the tribundl to get g summons
or subpoenu. You might do this if you think u person or un
orgunisution hus documents that might help you prove your cuse
und they won't give them to you. You might dlso do it if you waunt
someohe to come to your hearing und be u withess for you.

A court or tribunal will only agree to your application for a
summons or subpoenu if you cun convince them that the
person or orgunisution hus documents or information relevant
to your cuse.

Talk to the reyistry stuff ubout how to upply for a summons or
subpoenu. The courts und tribunduls ulso have instructions on their
websites ubout summonses und subpoenus (see puges 139-140).
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sudlly you will have to give the court or tribunal a druft of the
summons or subpoenu that you waunt them to upprove. The most
important things the draft has to include are:

e the nhume und uddress of the person or orgunisution it is for;
and
e U cleur description of:

the documents you ure usking them to provide, und the dute
they need to provide them by; or

the dute you wunt them to come to court or the tribunadl if
you heed them to be u withess.

If the court or tribunal approves your summons or subpoenu they
will put u court stump on dll copies. They will keep one copy for
themselves und yive you buck the rest. You then have to serve
the summons or subpoenu on the person or orgunisation by the
due dute,

When you serve the summons or subpoenu, you ulso huave to
give the person or orgunisution ‘conduct money’. This must cover
their reusonuble expenses reluted to providing the documents or
furning up at court (for example, fravel costs or medls).

A summons or subpoenu for documents will include u dute when
the documents huve to be provided to the court or fribunal. This
is culled the ‘return dute’. You should uttend the court or tribunail
on the return dute. If you ure not uble tfo uttend, contuct the
reyistry und let them know. You will find out on the return dute
if the documents huve been provided or hot. If they have been
provided, you cun usk to muke copies. If they huven’t, speuk to
the reyistrur or court officiul ubout whut to do hext.
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General Information cont.

Tip

@ cven if you've asked someone to come fo
court for you to be a witness and they've
agread, it k olways o good idea to get @
sUMIMons or subpoana and serve it onyour
witress anyway. Thaey might need to +
it to thelr boss so they con get the
off wiork,

Thare s olso the chance that even if they
agread 1o come when thay talked o vou,
they might change their mind and not

up on tha day. If you've sanved theamw
SUMIMing or subpoena they are more ikely
to fum up.

Are there rules for how | should behave in a court
or tribunal?

Yes. Here are some sugyestions:

o Wear smart clothes that you might wedr to d hice dinner or a
job interview, but mauke sure you are comfortable.

e Be respectful to everyone in the courtroom ho mMutter how
much you disugree with what they are suying. Don’t muke
comments, cause distractions, shuffle pupers, mutter, roll your
eyes or shuke your heud while other people ure speuking.
Don’t speuk rudely or surcusticully or urgue with the Federdl
Court judge/federul magistrate/triounal Member. Doing any
of these things might uffect everyone’s opinion of you.

o Always usk the Federul Court judye/federal mugistrate/
fribunal member for permission before you do somethinyg - for
exumple, usk for permission even if you just want to show u
withess u document,
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Bow your heud to the Federul Court judye/federul
magistrate/tribunal member whenever you or they walk in
or out of the courtroom.

Address the Federul Court judyge/federdl magistrate/tribunal
Mmembers uppropriately (see puyes 78-79).

Ask the ‘court officer’ (the court’s stuff member) where you
should sit und keep that saume spot throughout the hearing.

Stand up and sit down at the appropriate times. If you are in
the ADT you cun stay sitting when you dre speuking to the
friounal members or the withesses. Stund up when the tribunadl
members enter the room und when they get up to leuve the
room. If you are in the FMC or the FCA, stund up when the
Federal Court judye or federal magistrate spedks directly
to you, und stund up when you dure speuking to the Federdl
Court judyge/federul magyistrate or the withess, but sit down
when the responhdent (if they are representing themselves) or
the responhdent’s lawyer is spedaking.

e Turn your mobile phone off while you dre in the courtroom.
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The Administrative Decisions Tribunal

The Eyudl Opportunity Division of the Administrative Decisions
Tribunal (ADT) deudls with discrimination, harassment, vilification or
victimisation cuses thut have been referred to the ADT by the
President of the NSW Anti-Discrimination Bourd (ADB).

Does it cost me any money to ta e my case to
the ADT?

No. It does not cost unything to sturt your cuse in the ADT, und
there are no filing fees.

If you hire a private lawyer you will have to puay their fees. You
Mmight dlso have to puy for yetting your evidence toyether —
ygetting medicdul reports or issuing summonses for exumple (see
puge 82).

Do | need a lawyer to represent me in the ADT?

Not necessurily. You cun represent yourself in the ADT. The
ADT's procedures ure designed to help people who dare not
legully represented.

You cun be represented by u lawyer. We think this is a good ideu
becuuse discriminution law is technicul und complex, und ADT
stuff (including fribunul Members) cunnot give you leygul udvice
or help you present your cuse. You might be duble to yet free legyul
representation from Legal Aid NSW or your closest community
legul centre (see puges 135-136 and 141-147).

You cun dlso be represented by un ‘ugent’. This is u representutive
who is hot u lawyer such as a union officiul or u disubility advocuate.,
If you waunt an ugent 1o represent you, both you und your ugent
will heed to sign a document culled d ‘Notice of Representation’,
file it in the ADT regdistry und serve it on the respondent(s). At the
hext cuse conference your ugent will heed to usk permission from
the tribundl member to represent you.

If you don’t have a lawyer to represent you, it is very important
to at leust yet some legul udvice ubout your cuse us soon us
possible ufter the ADB process is finished.
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The types of things you could as a lawyer are

o Whut aure my chunces of winning the cuse

o Have | numed the correct respondents

e Have | described the type of discrimination correctly

o Whut evidence will | heed to prove my cuse

e How should | prepure documents for the tribunal

o Whut huppens ut the tribunal (cuse conference, mediution
und heuriny)

e Whaut orders should | usk the tribunul fo mauke if | win, aund how
much money cun | usk for

e How much will it cost for you to represent me

e How lony will this process tuke

o What happens if | lose

When can | go to the ADT?

Your complaint can only go to the ADT if it is referred there by
the ADB.

You don’t have to fill in an application form or pay any fees to
start your cuse in the ADT.

If the ADB declined your complauint in the first place, you will hot
be uble to tuke your cuse to the ADT (see puye 55).

The ADB cun refer your cuse to the ADT if the ADB uccepted your
compluint for investigation but lauter declined it (see puge 57).
In this situation you will heed to usk the ADT's permission for your
cuse to yo uheud. This is culled “applying for leave’.

The ADB cun refer your cuse to the ADT — und you won't have
to ‘apply for leave’ - if your compluint wus not resolved through
conciligtion, or if your complaint has been with the ADB for more
than 18 months.
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The Administrative Decisions Tribunal cont

When the ADB refers your complaint to the ADT they send d
bundle of documents culled the ‘President’s Report’ to the ADT.
The President’s Report contuins:

e u document culled the ‘President’s Summury of Complaint’
(see below);

e copies of your compluint and uny other documents you guve
to the ADB; und

e copies of uny documents the respondent guve to the ADB.

Once the ADB hus done this they will close your file, which medns
your dedlinygs with them are over.

What is the ‘President’s Summary of Complaint’?

The President’s Summary of Complaint includes u form which
sefs out:

e the humes und contuct detdils of you und the respondent;

e the ‘period of your complaint’ (that is, what time frame is
covered by the complaint);

e whether your compluint wus declined by the ADB;
e the humber of compluints you huve mude;

e the 'type of compldint’ you have made, which medns: the
ground and the areu of discrimindation und the sections und
purts of the luw thut upply to your compluint;

e how the other purty might be ‘liuble’ (legully responsible) for
what happened - for example, are they the individuul who
freuted you budly or are they that person’s employer (who
might be ‘vicariously lidble” for the discrimination); and

e uny ‘defences’ from the respondent.

As well us this form, the President’s Summary of Complaint dlso
contuins a summary of your compluint, the respondent’s reply

and what happened at the ADB. It might dlso mention legal
issues that your cuse ruises.
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What happens when my complaint is referred to the ADT?

Within au week of the ADT receiving your compluint from the
ADB, the ADT will send you u lefter and u copy of the President’s
Summuary of Compluint (see ubove). The letter from the ADT will
tell you what happens next.

The President’s Summary of Compldint is a very important
document, becuuse it summarises your whole cuse for the ADT.
Mauke sure you reud it curefully aund check that everything in it is
correct und nothing hus been left out. It's u good ideu to yet u
lawyer to check it us well.

If there’s unything dbout the President’s Summary of Complaint
that concerns you, mention it at the first case conference (see
puges 90-92).

The ADT says | need ‘leave’ What does this mean and
what will happen?

The first letter you get from the ADT will tell you if you heed ‘leave’
(permission) before you cun go uny further. This is becuuse your
compluint had been declined by the ADB. If you do heed leuve,
the letfter will give you the place, dute und time of your ‘leave
hedring’. The respondent is dlso invited to this hedring.

The leave heuring is when onhe tribunal member decides whether
or hot to let your cuse go uheud ut the ADT - they can khock out
(*dismiss”) your cuse ut this stuge. It’'s up to you to convince the
friounal member that your cuse should be dllowed to go uheud,
even though the ADB declined your complaint.

The fribunal member will buse their decision on what is in the
President’s Report und unything you und the respondent suy ut
the hedring. Normually you ure hot dllowed to give them any hew
evidence or documents ut or before this hearing.
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The fribunal member will consider things like:

e whether your cuse fits within the law, and whether you have
u reusohuble chance of winning ut an ADT heuring;

o the ADB’s reusons for declining your complaint; and

e whether the respondent has documents or information that
might help you prove your cuse but you don’t have uccess
to them.

If you waunt d l[awyer to represent you ut this hearing, the lawyer
will have to usk the tribundl member for permission on the duy of
the hedriny.

The fribunal member might give their decision on the duy or they
Mmight tuke some time to decide.

If your cuse is dismissed, the only pluce you cun uppedl that
decision is the Supreme Court. You huve  days fo uppedl. The
Supreme Court will only look at whether the ADT got the law
wrony (‘error of law’). Appeuls like these dure u speciulised und
technicul areu of luw so we strongly recommend that you get
legul udvice before doing this.

If the ADT yrunts leuve for your cuse to yo uheud, they will usudlly
ygive you u dute for your first ‘cuse conference’ (see below).

| don’t need ‘leave’ What happens nexi?

If you don’t heed leuve, the first letter you get from the ADT will
include the President’s Summary of Compladint and give you u
dute for your first ‘cuse conference’ (see below). You will dlso
yet informution oh how to respond to the President’s Summary
of Complaint.

What is a ‘case conference’?

A cuse conference is where you und the respondent meet with u
fribunul Member so thut the tribunal Member cun orgunise how
your cuse will be run. There cun be cuse conferences ut various
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stages of the fribunal process. The first one usudlly hauppens 3 to 5
weeks ufter the ADT sends youits first letter. Each cuse conference
usudlly lasts 15 minutes to one hour.

You cun yo to u cuse conference in person, or you cun do
it over the phonhe if you have arranged it with the ADT
reyistry beforehund.

At the first cuse conference, the tribunal member will:

e Find out if you have a lawyer to represent you. If you don't,
they will ask whether you would like some advice from d
lawyer; if you say yes, they will make an appointtent for you
to see d lawyer from Legdl Aid NSW who can give you free
udvice ubout your cuse;

e Decide whether you ure dllowed to be represented by un
‘ugent’, if thaut’s what you've usked for;

e Go through the President’s Summary of Compluint und usk
you und the respondent if you ugree or disugree with what's
in it. This is your opportunity to dask for auny changes to be
made; make sure everything that should be in your complaint
is there;

e Ask you und the respondent whut evidence you ure gyoing to
present to the tribunal;

e Ask you whether you dre goiny to have uny withesses or file
any documents;

o Ask you whether you want to issue any summonses (see puges
82-84). You heed to usk for upproval to issue summonses for
dll your withesses, und for uny documents you wunt but can’t
get. If upprovul is given you should find out the process you
need to follow 1o issue the summonses you waunt;

e Ask you und the respondent whether you wunt fo fry
mediation (see from puge 94). Mediation will only happen if
dll purties ugree to it; und
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e Give you und the respondent the timetuble for what will
happen. This will give you a date for medidtion (if you have
ugreed to mediution), usudlly 3 to 4 weeks ufter the cuse
conference, und dutes for yetting your evidence filed
and served. Sometimes you will be asked to file und serve
evidence before there is a4 mediation.

The tribunal member will use the information you und the
respondent yive them ut the cuse conference, to write u
document cdlled the ‘Tribunal’s Summary of Complaint’. This will
set out:

e The issues that you und the respondent ugree on;
e The issues thut you und the respondent do not ugree on;

e The evidence you will need to yive the ADT to prove
your cuse;

e The evidence the respondent will need to yive the ADT to
prove its defence;

e A dute for medidtion if you und the respondent agreed fo it;

e A timetuble for yetting your evidence reudy, thut you und
the respondent will have to follow if you have hot ugreed to
mediution or if your cuse does hot resolve ut mediution.

The ADT will usudlly give you und the other side u copy of the
ADT's Summary of Compluint at the end of the cuse conference.
How do | prepare for my case conference?

Before the first case conference, you should:

e Reud und follow the instructions in the information sheet
given to you by the ADT - "How to Respond to the President’s
Summury of Compluint’;

e Check the President’s Summury of Complaint curefully to
muke sure everything that should be there is included.
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Fatima works at a local school. She complains to the
principal that another teacher discriminated against her
because sheis Lebanese. While the principalis investigating
her grievance, Fatima tries to apply for a promotion, but
the principal tells her she isn’t allowed to apply while her
grievance is being investigated.

Fatima’s grievance is not resolved at the school so she
makes a complaint to the ADB. She makes a complaint of
race discrimination against the teacher and the school, and
includes information about not being allowed to apply for
the promotion.

Her complaint is not resolved at the ADB and her case
goes to the ADT. When she is sent the President’s Summary
of Complaint she notices that it does not mention the
promotion issue, which she thinks is ‘victimisation’.

At the first case conference Fatima tells the tribunal
member about this and asks if she can amend her complaint
by adding victimisation. The respondent objects but the
tribunal member decides to add victimisation because
Fatima had mentioned the promotion issue in her complaint
to the ADB.

Check that dll the times whenh you suffered discrimination,
harasstent, victimisation or vilification are there, and check that
dll the people und the orgunisutions you ure compluining aubout
dre humed us respondents. You must use the reyistered legul
nume of the orgunisation, which is hot ulways the sume us the
nume of the business (see puye 50);

e Think ubout whether you dre willing to uttend mediution;

e Muke u list of documents that could help you prove your
cuse und decide whether you will heed d summons to yet
them (see puyes 82-84);
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e Muke u list of withesses you think could come to the ADT und
yive evidence to help you prove your cuse, so that you cun
ask for approval to issue summonses for them;

e Decide if you wunt u lawyer 1o represent you.

What happens after the first case conference?
If you agreed to try mediution, this will usudlly be the next step.

If you did hot ugree to try medidtion, the hext step is usudlly for you
to prepdure your evidence und then file and serve it according to
the ADT's timetdble.

What is mediation?

Mediation in the ADT is similur to conciliation in the ADB. It is
run by o mediator, who is a tribundal member of the ADT or an
experienced mediutor from outside the ADI. Like u conciliutor,
the mediutor cannot tuke sides, does hot muke decisions ubout
who is right or wronyg und cunnot give legul advice. They dre just
there to help you resolve your cuse.

Medidtion is confidential. What people say during mediution
cun’t be yuoted to the tribundl later at a hearing.

You cun do Mmediution over the telephone if necessury, but
usudlly people do it in person.

If you and the respondent live in, or close to Sydnhey, mediution
will hormually tuke place at the ADT itself. If it is convenient for both
you und the respondent, und you usk the ADT, mediution might
tuke place in u locution outside Sydney.

Mediution hus many benefits. It’'s free, und it gives you unother
chance to try to resolve your cuse without having to go to
hedring. The success rate is guite high. Just becuuse conciliution
did hot work ut the ADB, don’t ussume mediution won't work at the
ADT. The respondent muy be more willing to settle the compluint
ut mediution, when the dlternative is a tribunal hedring. Hedrings
cun cost money, tuke time, und there’s dulways d risk of losing.
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Medidtion cun be done dny fime between the first cuse
conference und the hedring. This medns that even if you sdid
no to mediution ut the first cuse conference, you cun usudlly
change your mind ldater. If you do change your mind, make sure
you contact the ADT reyistry and let them know.

How do | prepare for mediation?

You prepdre the sume way you prepdred for conciliation at the
ADB. This includes prepuring ‘proposed terms of settlement” and
giving them to the respondent before or at the medidtion. (see
puges 60-64).

It is  good ideu to gyet some legul udvice ubout this.

What happens if | settle my case at mediation?

If you come to un ugreement with the respondent at mediution,
the ugreement will be recorded in u “seftlement ugreement’ (see
puge 70). Make sure you know exactly what you dre agreeiny
to before you sigh the augreement. If you dure not sure ubout
unything, usk for some time to see u luwyer und yet the lawyer
to expldin it to you.

After the settlement agreement is sighed, the next step is for
everyone to do whut they ugreed to do.

The respondent will hormailly only settle the case at mediution if
you ugree to withdraw your ADT cuse. The augreement should say
that you will withdraw your case only dfter the respondent hus
done everything they promised to do.

Talk tfo the mediator on the day of mediation dbout how to
withdraw your complaint. It usudlly involves writing u letter to the
ADT reyistry saying that you are withdrawing your compluint,

You should only withdraw your compluint when the respondent
has done everything they ugreed to do.
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Martin complains to the ADB that he was refused service
in a pub because he is Aboriginal. The pub owner doesn’t
respond to any of the letters the ADB sends him, so
eventually the ADB terminates Martin’s complaint.

Martin takes his case to the ADT, and at the first case

conference he and the pub owner are asked if they will try
mediation. He is surprised when the pub owner agrees.

Martin suspects that the man is treating the complaint more
seriously now that it is in the tribunal.

Martin is even more surprised by what happens at the
mediation: the pub owner agrees to apologise, promises
that it will not happen again and agrees to pay Martin some
compensation. Martin is happy that he gave mediation in
the ADT a go.

What if | say no to mediation or | have mediation but
my complaint doesn’t get settled?

You will have o prepdare for a hearing.

At the first cuse conference, you will have been ygiven u timetuble
listing ull the things you und the respondent have to do to prepure
for the heuriny. If you uygreed to mediution, the timetuble will
usudlly start ufter the mediution. If you didn’t ugree to mediution,
the timetdble usudlly staurts ufter the first cuse conference.

The timetdble usudlly includes instructions (culled ‘directions”)
which say that;

e You must file und serve your documents/stutements by d
certain dute (you ure usudlly given 28 duays but can ask for
Mmore fime if you need it);

e The respondent must file und serve their documents/
statements by a certuin dute (they are usudlly given 28 duays
ufter they receive copies of your documents/statements).
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e You must file und serve dny response to the respondent’s
documents/stutements by u certuin duate (you dre usudlly
given 14 duys dfter you receive the respondent’s evidence);

e You und the respondent must tell euch other which of the
withesses you will want to cross-exumine dt the heuring, no
later than 14 duys before the heuring.

The timetable might diso include instructions about summonses.
Part of your prepuration for the hearing is making sure you yget
approval (from the ADT) for any summonses you heed, then
ygetting them issued by the reydistry and properly served (see
puyges 82-84). It is your responsibility to follow up on every stage
of the summons process.

It is important o stick to the timetable. You might be ordered to
pay legul costs, or your complaint might be dismissed, if you fdil
to comply with the timetdble. If there ure uny genuine reusons
why you cun’t (for exumple, illness, or deluys cuused by the
respondent), ask the ADT for an extenhsion. Before you do this,
though, try to contact the respondent to see if they ugree to un
extension. It's eusier to yet un extension if the respondent hus
agreed to it. When you usk the fribunal for an extension, let them
know whuat the respondent’s answer was.

What else happens before the hearing?

There will usudlly be ut leust one more cuse conference before
the heuariny.

The second cuse conference huppens so thut the tribunadl
member cun check that your cuse und the respondent’s cuse
dre prepured und reudy for heuring. Part of this meuns mukiny
sure that both sides have followed the fimetdble. If there is
unything that hus hot been done, the tribundal member might
ygive you more instructions or u new timetuble.

When dll the things listed in the timetuble have been done, your
cuse is reudy for heuring and you will be given u heuring dute,
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What happens at a hearing?

A heuring is like a court trial. You and the respondent put forward
your cuses, und the evidence you have. Three fribunal members
will hear the cuse und then decide whether you have been
unlawfully discriminated uguinst.

One of the tribunal members is a ‘judiciul” member. This is
someone with legdl training und is similar fo u judge. The other
two dre ‘hon-judiciul” members. They dare hormully people
who huve knowledyge und experience of the issues involved in
your cuse.

The usudl order in u heuring is:
Step  You (or your lawyer) make unh opehing statement.,

Step The respondent (or their lawyer) makes anh openhiny
stutement.

Step  One ut u time, dll your withesses ygive evidence in the
withess box (you will usudlly be one of them). There dare three
stages to yiving evidence:

e the withess unswers uny qguestions that you (or your lawyer)
usks. This is culled ‘exuminution-in-chief’;

e the respondent (or their lawyer) yets to usk the withess
yuestions. This is culled ‘cross-exuminaution’; und

e you (or your luwyer) cun usk your withess questions ubout
information that came up in cross-examination. This is culled
‘re-exuminution’.

Step The respondent’s withesses give evidence in the withess

box, und they gyo through the sume process. This time you (or
your luwyer) dre doiny the cross-exumination.

Step You (or your lawyer) cun muke d closing stutement
summing up your cuse,

Step The respondent (or their lawyer) can make u closing
stutement summinyg up their cuse.
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If you are representing yourself, the tribunal might not follow this
order. They dre generdlly more flexible in how they run things
when there aren’t any lawyers involved.

When will the ADT give their decision?

They might give their decision on the spot, or they might tuke
some time to decide - it cun be unywhere from u few hours to
severdl months.

What decisions can the ADT ma e?

The fribunadl’s job is to decide whether or not you have been
unlawfully discriminated against, and if you have, what should
be done dbout if.

If you lose your cuse, the ADT will suy that your compluint hus
been ‘dismissed’. If you win your cuse, the ADT will suy that your
compldint is ‘'mMade out’ or ‘proven’ or ‘substuntiated’.

You Mmight win some purts of your cuse und lose others. For
exumple, you might prove that you were sexudlly harassed on
ohe occusion but hot on another occusion.

If you win (or partly win), the tribunal will decide what *orders” it
should muke ayuinst the respondent. Their uim is to try to put you
in the position you would huve been in if the discrimination had
not huppened.

The ADT cun muke severdl kinds of orders, including:

e the respondent hus to pay you compehnsation (up to $100,000
for each complaint);

e the person responsible for the discrimination, harassment or
vilificution is ot to continue or repeut the uction;

e the respondent hus to do certdin things, such ds giving you
back your job;

e the respondent hus to publish un gpoloyy or u retruction
(tuking buck what they suid);
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e the respondent hus to change discriminatory parts of u
contract or agreement;

e the respondent hus to set up u progyrum to stop future
discrimination.

How much compensation will | get?

Compensation for discrimination is different in every cuse. The
umount you get mostly dejpends on what evidence you present
ubout how the discriminution hus uffected you (what you have
lost becuuse of it). The umount will dlso be influenced by how
Much has been awarded in past cuses.

The maximum umount of compensution that cun be ordered by
the ADT is $100,000 for euch complaint,

nfortunutely compensution puyments for discriminution dre
yenherdlly not high in Australiu. People ure hardly ever yiven
unywhere hear the $100,000 maximum.

Will | have to pay the other side’s legal fees if | lose?

In the ADT, the generdl rule is that you will hot have to pay the
respondent’s leyul fees if you lose, und the respondent won't
have to puy your legul fees if you win. In others words, you usudilly
have o puy the costs of running your own cuse, whether you win
or lose.

Sometimes, the ADT might order the loser to puay the winhner’s
legdl fees. This might happen, for example, if the person who
loses behaved very budly during the tribunal process or did hot
obey the tribundl’s directions.
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Can | withdraw my case if | want to?

Yes. You cun withdraw it at any time before the end of the
friounul hearing. Tulk to the ADT reyistry about how to do it. It
usudlly involves writing u letter to the ADT to tell them you ure
withdrawing your compluint, und yiving u copy of the letfter to
the other side.

If you withdraw your complaint late in the tribunal process (for
instunce just before or during the hearing), the other side might
upply to the tribunal for un order that you puy their leyul fees for
defendiny the cuse. The tribunul cun mauke this order, but it does
not often do it. It might do it if you continued your cuse for u lony
fime, even though you hud little or ho chunce of winhing.

What if | am not happy with the ADT’s decision?

You might have d right to uppedl if you lose your cuse. If you
do, the uppedl will be heurd by the Appeul Punel of the ADT.
This is mude up of three tribunul mMembers (not the sume onhes
who heurd your cuse). The Appedl Punel will usudlly only look ut
whether the ADT gyot the luw wrony (error of law”).

If you think the ADT got the law wronyg, you might dlso be dble to
uppeul the decision to the Supreme Court of New South Wales.

You huave days from the dute you receive the decision to
lodyge an appedl to the ADT Appedl Panel or the Supreme Court.

If you are considering uppedling the ADT decision, you should
definitely seek legyul udvice. It is u technicul und speciulised ureu
of law und there ure risks you heed to know ubout before you
go uheud.

Can | get an interpreter?

Yes. If you heed un inferpreter when you yo to the ADT, let the
ADT reyistry know und they will orgunise one for you. It won't
cost you unything.
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Administrative Decisions Tribunal
Flowchart

This flowchart shows how d cuse runs in the ADT. Not dll cuses
follow this exact order.
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The Federal Courts

The Federul Court of Australia (FCA) und the Federul Mugyistrates
Court of Austrdlia (FMC) dedl with cuses of discrimination,
harassment, vilification or victimisation that are not resolved ut
the AHRC.

These courts cun hold u heuaring und decide whether or not
unlawful discrimination huppened, und if it did, what should be
done ubout it.

The FCA usudlly deuls with more complicuted cuses, becuuse it
is a higher level court than the FMC. It is usudlly cheuper to run
your cuse in the FMC than the FCA, becuuse if you lose und have
to puy the other side’s legadl fees, the amount is likely to be less
in the FMC.

We dre only going to dedl with the FMC in this section becuuse
the mayjority (around 70 ) of AHRC complaints which go to court
go to the FMC, hot the FCA. Processes in the FCA are similar to
those in the FMC but the FCA hus different forms, procedures und
rules. If you do tuke your cuse to the FCA muke sure thut you
yget current information from the FCA welbsite (www.fmc.gov.au)
and the FCA registry.

Before you decide to tuke your AHRC complaint to either the
FMC or the FCA, you should definitely get legal advice.

How does my AHRC complaint get to the FMC?

First, your complaint must have been terminated by the AHRC.
You will know if it has beenh terminated because the AHRC
will send you u document culled u ‘Notice of Terminutfion’.
The AHRC will dlso tell you (in writing) why your complaint has
been terminuted.

You then have to decide whether you want take your complaint
further. If you do, you cun tuke your cuse to the FMC. You start
the process by filing an Application in the FMC.
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How long do | have to decide whether to go to court?

You huve  days from the dute on the Notice of Terminution to
file your Application in the FMC.

If your 60 day fime limit hus expired, you have to usk the court’s
permission to heur your cuse. You will heed to have very gyood
reusons for beiny lute — beiny too ill to file your Applicution, for
exumple. You will huve to give these reusons in writing to the
court when you file your Applicdation. Include uny documents
that help expluin why you were late, such us letters from your
doctor. You should dlso tell the court in your Application why it will
not disudvuntuye (‘prejudice’) the other side if your Applicution
is filed lute.

Yumi makes a sex discrimination complaint to the AHRC
that does not settle at conciliation. The AHRC terminates
the complaint and Yumi is advised that she has 60 days to
apply to the FMC.

Yumi decides to go home to Japan for 3 weeks. She plans

to deal with her discrimination case when she gets back.
She decides to extend her holiday to catch up with some old
friends, and misses her court deadline.

By the time she applies to the FMC it is three weeks past the
time limit. The court will not accept her Application because
she cannot give a good enough reason why it was late.

Do | need a lawyer to represent me in the FMC?

Not hecessuarily. You can represent yourself in the FMC, but it's a
very gyood ideu to huve u lawyer representing you.

Discrimination law is technical and complex. There are many rules
ubout the court process, including what happens at a hedring,
what evidehce you dre dllowed to present to the court und the
way it is presented. The federal magistrate can’t give you legul
advice or help you present your cuse.
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We strongly recommend that you try to find d lawyer to represent
you in court. If you cun’t get one, it is very important to at leust
yget some leyul udvice ubout your cuse. Try to do this before you
file your initial Application. Remember that you can get free legul
udvice (und sometimes representution) from Leyul Aid NSW or
community legul centres (see puges 135-136 aund 141-147).

The types of things you could as a lawyer are
e How much will it cost for you to represent me und cun | apply
for legul did
o Whut ure my chunces of winhing the cuse

o If | lose, whut are the chunces that | will have to pay the
respondent’s legudl fees How much are they likely to be

e How do | correctly describe the type of discrimination in
my cuse

e Have | numed the correct respondents (see puye 50)

e Whut evidence do | heed to prove my cuse

e How do | prepure court documents, such us un Application,
affidavits, and subpoenus

o What orders should | ask the federal muayistrate to make if |
win (including how much money cun | usk for)

How do | file my initial Application?

You start your cuse by filing u document culled *‘Applicution-
Humun Rights” (‘Application”) ut the court reyistry closest to
where you live. You cun find u list of dll the reyistries on the FMC
website (www.fmc.gov.au).

You cun dowhloud and print a blank Application from the FMC
website.

You have to file one (1) originul copy of the Applicution und
any documents attached to it, plus u photocopy of the entire
Application for euch respondent, for the Australiun Human Rights
Commission and for yourself.
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How do | prepare my Application?

The front puye of the Applicution hus instructions on how to fill it
in. The information you (‘the Applicunt’) have to provide on the
form includes:

Part A- rders sought

e whut outcome (‘remedy’) you wunt from your cuse if you
win (final orders sought by applicant’). See page 122 for the
types of orders you cun usk the court fo muke.

e uny orders you wunt the court to muke how or before the end
of the heuring (interlocutory, intferim or procedurdl orders
souyht by the applicunt’). If your cuse involves discrimination
ut work, und you ure ubout 1o lose your job for exumple, you
Mmight want to usk the court to muke orders that your employer
is not ullowed to fire you while your cuse is beiny decided by
the court.

Part * — Grounds of Application

e whut fype of discrimination you dre compluining dbout.
Write here if the discriminaution is: direct und/or indirect; the
ground (ruce, sex, disubility, uge, victimisution etc); the ureu
(employment; yoods und services efc).

o the sections of the law that relute to your cuse. Write
the leyislution that applies to your cuse (ey. the Racidl
Discrimination Acf), dand the relevant sectfions of that
leyislation. The AHRC will usudlly have sent you copies of these
sections ufter you first made your complaint. If you think that
the AHRC might have missed something that you included in
your originul compluint to them, mauke sure you include this is
in your Application,
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Part C - The applicant/s

e your personudl detdils (full naume, contuct detdils, uny specidl
help you heed ut court such us wheelchuir uccess, u persondl
ussistunt or un interpreter).

Part D - The respondent/s

e your reldtionship to the respondent (ey. employee,
customer etc).

Note:

There is qlso g saectinn At tha hattAamnm ~Af the
first poge of the Ac

to write in ol yow

lowyar's contact details if you have a lawyer
represanting you.

Part E - Extension of time

e whether you heed un extension of time (if you ure filing your
Application dafter the 60 day time limit), und if you do, the
reusons why. Remember to uftuch u piece of u puper to
the Applicution with detdiled information ubout why you are
late, us well us uttauching uny medicul or other documents
that help explain why you are lute,

Part F - Required documents

e confirmation that you have attuched to your Applicution u
copy of the original compluint you made to the AHRC and
the Notice of Termination the AHRC sent you.

‘Important Notice to Respondent’

e You Mmust write the respondents’ hames und uddresses for
service in here. Remember it is very importunt that you hume
dll the respondents (ull the individuuls who treuted you badly)
as well us the orgunisation they work for.

Discrimination Toolkit




108

The Federal Courts cont

e If you're numinyg uny compunies us respondents, muke sure
you use the correct compuny hame, which could be different
from the business’s name (see puye 50).

Note:
Don’t farmat that vay must also sign and date
the A n.

Do | need to file anything else with the FMC when | file
my Application?

Yes. You must ulso prepure, und file with the court reyistry ut the
sume time that you file your Application, u document culled the
‘Applicunt’s Genuine Steps Statement”.

The Gehuine Steps Statement is a way of telling the court what
steps, if any, you und the respondent have taken up until then to
try to resolve your complaint.

At the time of printing this Toolkit, the Genhuine Steps Statement
wdus hew, and the form wus hot avdilable on the FMC website.
Check the FMC and FCA websites for the form, and print it from
there, or contuct the court reyistry to find out how to get one.

In the part of the form where it asks you to write what “steps have
been tuken to try to resolve the issues in dispute’, you should write
something like:

"Austrdlian Human Rights Commission compldint resolution
rocedures were unhdertuken, und u conciliation conference
wdus held, but the complaint did hot resolve”.

If you have tauken auny other steps to try und sort it out with the
respondent apurt from the AHRC processes (for example, you
lodyed un internul grievance at your workpluce), you should
dlso write those down on the form.
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What happens when | file my Application and Genuine
Steps Statement?

Whenh you file your Application und Genuine Steps Statement at
the court reyistry, they will stamp dll the copies you yive them.
The reyistry will keep the original copy of your documents aund
ygive you buck the other stumped copies.

The reyistry will dlso write the address of the court and u dute on
the Application. This is the dute when und pluce where you have
to go to court ubout your cuse for the first time. This is cdlled the
“first court dute’ (see puyes 110-113).

When do | serve my Application and Genuine
Steps Statement?

After your Application und Genuinhe Steps Stutement are filed,
und the stumped copies sent buck to you, you have to orgunise
persondl service of the Applicution (und uny attachments) on
the respondent. You cun do this yourself or get someone else to
do it for you (see puyes 79-82 for how to serve documents).

There are some other rules ubout serving court documents on the
respondent:

e you Mmust serve your Applicution on the respondent ut leust
seven (7) duys before the first court dute; and

e the personwho servesthe court documents on the respondent
should prepare an ‘dffidavit of service’, which will say who
the Application (und Genuine Steps Stutement) wus served
oh, und whenh dand where they were served. This uffidavit is
proof for the court that you have served these documents on
the respondent.

Note:

A copy of your Application must also be
served on the AHRC.
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What happens after | serve my Application and
Genuine Steps Statement?

The respondent will probubly file two documents — U “Response
Form’ and u "Respondent’s Genuine Steps Statement’.

Response Form

The respondent has 14 days dffer beiny served with the
Application to file a Response with the court, and must then serve
u copy of the Response on you.

The Response will include the followiny information:

e the respondent’s contuct detdils (including un address for
the service of documents);

e the orders listed in your Application that the respondent does
nhot agree to, and why;

e the orders listed in your Application that the respondent
ugrees to;

e the orders the respondent waunts the court to muke, and why.
Respondent’s Genuine Steps Statement

If you have filed und served on the respondent un *Applicunt’s
Genuihe Steps Statement’, the respondent must dlso file G
‘Respondent’s Genuine Steps Stutement’, und serve it oh you.
This document will say whether the respondent ugrees with your
Genuine Steps Stutement, and if hot, why they disagree with it.

After the respondent files und serves the Response (und their
Genuine Steps Stutement) on you, the next step in the process
will usudlly be the first court date,

When do | have to go to court?

You (or your lawyer, if you have one) have to go to court in person
for the first court dute. This is the dute that wus written on your
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Application by the court when you filed it. So does the respondent
(or their lawyer). This first court date is dlso culled a ‘directions
heuriny’.

In certdin circumstances, for exumple if you live in a regiondl
dreu, you might be dble to usk the court if you cun puarticipute
in the first court dute by telephone. If you want to muke thut
reguest to the court you should speuk to the court reyistry about
how to do so.

If you don’t go to court, und have not arranged to pdarticipute
by telephone, the court might dismiss your Application und your
cuse wonh't go aheud. You might dlso have to puay the other
side’s legul fees (costs).

Can | get an interpreter?

Yes. If you heed un interpreter, the court will orgunise one for you
(it won’t cost you unything). You might huve dlreudy let the court
know that you heed dn interpreter in the Application you filed.
If you didn’t let the court know when you filed your Application,
you should let the court reyistry know before the first court dute.

What happens at the first court date?

A federdl magistrate will run things on the first court date. It is
usudlly the sume federdl mayistrate who will later heur and
decide your cuse.

The federdl mugistrate will expect you to tell them, briefly:
e what your cuse is ubout;
e what withesses will be giving evidence for you ut the hedring;
and
e how lonhy you think the heuring will tuke.
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The federdul magyistrate will expect the respondent to tell
them, briefly:

e whether they dre defendiny your Applicution (durguing
aguinst you), und if so, why, und whether they huve filed u
Response und u Genuine Steps Stutement;

o what withesses will be giving evidence for them; und
e how lony they think the hearing will tuke.
The federal magistrate will also ask you and the respondent:

e whether you dre ygoing to file any more documents (such us
affidavits from you and any other withesses); und

¢ whether you wunt any subpoendas issued (see puyes 82-84).

The federul magyistrate might ulso muke un order that you und
the respondent uttend medidtion. If the federdl magistrate does
this then you dand the respondent will be usked where you want
the medidtion to tuke place (either at the court itself or at another
locution if you don’t live in the city).

What orders can be made at the first court date?

The federal mayistrate will use dll this information to muke orders
for your cuse. For example, they might:

e set u dute for mediution, if Mediution wus ordered, or yive
you instructions ubout how you cun get u dute;

e upprove the subpoenus you und the respondent usked for;

e set u timetdble for when you und the respondent have to
file und serve evidence (such us uffidavits from withesses und
documents);

e set u dute for unother directions hedaring in the court; and
e set u dute for your hearing.

If ut the first court dute the federul mayistrate maude orders that
you und the respondent try mediution, you probubly won't be
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given u heuring date ut this stage. Instead the federal magistrate
might give you u dute for unother directions hearing that will
happen ufter mediation.

If you have upplied for ‘interlocutory, interim or procedurdl
orders’, the federdl magyistrate will either:

e Muke u decision ubout them; or

e yive you unother court date when they will make a decision
ubout them.

[t is very importunt to prepure projperly for your first court date. This
includes beiny reudy to unswer dll the guestions listed ubove.

Is mediation in the FMC useful?

Yes. Medidtion is g chunce to resolve your cuse without
spending the time, energy und money u court heuring reyuires.
Respondents ure offen more willing to settle when u court dute
is cominy closer. Mediution for discriminution cuses in the FMC is
free. Muny cuses settle aut mediution.

What happens at mediation?

Mediation at the FMC is a meeting where you and the respondent
fry to agree on u sefflement of the cuse. Mediution in the FMC
is not run by the federal magistrate who will hear your cuse. The
mediator is usudlly an FCA reyistrar — a senior officer of the court.
The mediutor caunnot tuke sides, und will not muke u decision
about who is right or wrony. They dre just there to help you and
the respondent to resolve your cuse.

How do | prepare for mediation?

In the sume wuay you prepdared for conciliation at the AHRC
(see puyes 60-64). This includes prepuring ‘proposed terms
of setflement’” und yiving them to the respondent before or ut
the mediution.

Aguin, it is a good ideu to at leust get some legal advice.

Discrimination Toolkit




114

The Federal Courts cont

What happens if | settle my case at mediation?

If you come to un ugreement with the respondent ut mediution,
it will be recorded in u ‘seftlement uagreement’ (see puyge 70).

It is very importunt that you know whaut you dre ugreeiny to
before you sign. If you ure not sure, usk for some time to see u
lawyer und yet the lawyer to expluin the ugreement to you.

Once the setflement ugreement is signed, you und the
respondent have to do what you uygreed to.

The respondent will normuailly only settle the cuse ut mediution if
you ugree to withdraw your FMC cuse. The uygreement should
say that you will withdraw your cuse only ufter the respondent
has done everything they promised to do.

To withdraw your cuse, you must file a "Notice of Discontinuunce’
in the court reyistry. You cun yet u Notice of Discontinuunce
form from the FMC website or by phoning the court registry. You
must file un originul copy with the court reyistry and serve the
court stumped copies on educh respondent. Also keep U copy
for yourself.

At the directions heuring before the mediution, you would have
been yiven u dute for u second directions heuring ufter the
mediution. If you have filed your Notice of Discontinuance before
the dute of the second directions heuring, the court will cauncel
that second directions heuring.

If you have not filed your Nofice of Discontinuunce before the
second directions heuriny, you will have to go to court ugudin to
tell the federdl magyistrate if you settled your cuse ut mediution
und when you will be filing your Notice of Discontinuunce.
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Tip

@ e side that loses in a court hearing us
has to pay the winner's legal fees (c
If you settie your case In mediation, make
sure that the ogreement says who hos o
pay costs

You can ask the respondent o pay your
caosts. If they don’t ogree to this, include
someathing in the seflement agree
that says ecch sice will pony their own ¢

What happens if | don’t settle my case at mediation or
| don’t have mediation?

You unhd the respondent have to prepure for the hearing.
Whdat's involved in prepuaring for a hedring is different in
every cuse.

How do | prepare for my hearing?

At the first court dute, the federdal magistrate will have given you
and the respondent u timetuble, and told you what you have to
do to prepure for the heuring.

It is very important that you stick to the timetuble. If you don’t do
everything you're supposed to do, the respondent might apply
to the court to have your cuse dismissed und order you to puy
their legul costs.

If for some reuson you cun’t stick to the timetuble, you must usk the
court’s permission for un extension. The court will only give you ohe
if you have very good reusons. Also, the court is more likely to say
yes to un extension if the respondent hus ugreed to it. You should
contuct the respondent before you upply for un extension to see if
they’ll ugree to it. Let the court know, when you ure usking for the
extension, what the respondent’s unswer wus,
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The timetuble will tell you und the respondent to file und serve your
evidence by u certuin date. If mediution is part of the fimetable,
the federdl mugistrate might order you und the respondent to
prepure your evidence ufter the mediution tukes pluce. This is to
avoid unhecessdry work und expense in circumstunces where
the cuse might settle at mediation.

One kind of evidenhce you should file is documents that help you
prove you've been discriminuted aguinst (such us u letter of
termination from your employer).

You should dlso file evidence (for example medical or
psychologicdl reports ) to show how the discrimination has
uffected you. This might include documents about:

o out-of-pocket expenses (such us receipts for medicul bills or
medicution);

o |ost wages (puy slips showinhg how much you edrhed);

o future expenses you dre likely to have (such us u medicul
report suying you heed ongoinyg counselling und an estimate
of how much this will cost);

e lost eurning cupucity (such us u medicul report suying that
the discrimination hus uffected your ubility to work or find
work); und

e hurt, humiliation and distress — cudlled ‘general dumages’
(such us psycholoyicul reports).

Another kind of evidence you should file is daffidavits from you
und uny other withesses you huve (see puyes 117-120). These
withesses will dlso have to come to court to give their evidence
verbdlly at your hedring. You should ask the court for subpoenus
for these withesses. Do this us soon us you cun, then muke sure
the subpoenus dre issued by the court and properly served on
the withesses (see puyes 82-84).

You will ulso heed to follow up uny subpoenus for documents that
the court has approved — you have to get the subpoenus issued,
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serve them, und then mauke sure the documents the subpoenus
usk for aure provided to the court.

The other thing that might happen before the hearing is that the
responhdent might write to you to ask for more detdil about your
cuse. Thisis culled u ‘request for particulars’. You cun do the same:
usk the respondent to yive you detdils ubout their defence.
You don’t have to ygive uny informaution that is not relevant to
the cuse. If you're hot sure whether you should provide the
informaution or not, yet leyul udvice.

How do | prepare an Affidavit?

An dffidavit is a written statement of the fucts that you are using
to prove your cuse, und it hus to be withessed (someohe hus to
see you sign if) by un ‘authorised person’ (u justice of the peuce,
solicitor or buarrister). It describes whaut huppened to you in detuil
aund how it hus uffected you. The information you put in your
uffidavit must be correct.

The person who writes the dffidavit (in this cuse you) is culled
the ‘deponent’.

The person who withesses you sighing the uffidavit is culled the
‘authorised person’ (see below).

There is ho standard formuat for an uffidavit, but if you want to
you cun use the model form on the FMC website. There is ulso u
sumple uffidavit on page 126,

Your uffidavit needs to fell the story of what happened to you in
chronoloyicdl (time) order. Try to write it dll in a cledr and loyicdl
way. For example:

e use heudinygs und sub-heudinygs; und

e use humbered purugruphs, und sturt u hew puragraph for
euch new ideu or event.
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o What you write in an affidavit must be the facts about what
happened, ubout whut you suw or heard, not your opinions.
For example:

Write Meenu suid to me, "l am going how.” | saw that she
had an angry expression oh her fuce,

Don’t write Meenu left because she waus angry at how she
had been treuted,

And if you write that someohe suid something, use direct
speech — the exact words the person suid:

Write Boris suid to me, ™ ou're fired. our ley is injured,
mate, and | don’t think you cun do the job.”

Don’t write Boris told me he wds firing me becuause my ley
wdis ihjured und he thought | couldn’t do the job.

If you're not 100 per cent sure that you remember the exact
words suid:

Write My boss suid something like, " our leg is injured,
mdarte. | don’t think you cun keep working here.”

e [f you mention uny documents, uttach u copy of them to your
uffidavit. These uttuched documents ure culled ‘unnexures’
und should be humbered Annexure 1, Anhexure 2, etc. They
should dll be copies — keep the origindls of dll the documents
yourself,

e |f you mention un unnexure in your uffidavit you heed to suy
what number it is and state that it is a frue and correct copy
of the document. Here’s un exumple of how to do that:

My employer sent me d letter dated 1 Juhe 2011 saying that
I was fired. Attached to this uffidavit and marked Anhnhexure
1"is a true und correct copy of this letter.
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e Euch unnexure uttached to your uffidavit should have d front
puyge suying:
This und the following insert humber pages is Ahhexure 1
referred to in the uffidavit of insert deponent’s hume sworh
oh the insert the dute the dffidavit wus sighed before me
insert hame dnd sighuture of the authorised person who
withessed your dffidavit .

The blanks get filled in by you und the authorised person when
the dffidavit is signed (see below).

e On the lust puge of the uffidavit, you heed to have the
following words:

worh dffirmed by the deponent insert hume
at ihsert place
oh the inhsert date day of insert month of insert year

ighuture of depohent
Before me insert nume of uuthorised fperson
ighature and title of person before whom dffidavit sworh
This dffidavit was prepdred seftled by insert hame of
counsel, solicitor or party filing the uffidavit
The blanks get filled in by you und the authorised person when
the uffidavit is signed.
‘Sworh / dffirmed’ meuns that you must sweur on the book

of your religion (such us the Bible or oran) or uffirm (promise)
that everything in your uffidavit is true und correct.

o Muke sure you humber euch puye of your uffidavit, including
the uttachments.

o Once your uffidavit is finished, take it to an authorised person
to have it properly sighed dand withessed. If this is hot done
properly, the court will not accept the uffidavit,
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There ure four things that must be done to huve your uffidavit
properly signed und withessed:

You must sign the bottom of every puge of your uffidavit
(except the unnexures) in front of the authorised person; the
authorised person must then sign every puge as well.

The authorised person must fill in and sign the front puye of
euch unnexure.

The authorised person will ask you to swedar or uffirm that the
information in the uffidavit is true und correct, und you have
to do it.

You must fill in and sign the lust puge of the uffidavit in front of
the authorised person; the authorised person Must then sign
that page.
The information in your uffidavit is very important. It is worth
spending time on ygetting it right.

What happens at a hearing?

Your heuring will be held in the FMC. A federul mugistrate will
hedr the cuse und then decide whether or not you have been
unlawfully discriminated agadinst.

The usudl order in u heuring is:
Step You (or your luwyer) muke un opehiny stutement.

Step The respondent (or their luwyer) mukes un openinyg
stutement.

Step One ut u time, dll your withesses yive evidence in the
withess box (you will usudlly be one of them). There are three
stages to yiving evidence:
e the withess unswers uny guestions that you (or your lawyer)
ask. This is culled ‘exuminution-in-chief’;
e the respondent (or their lawyer) gets to usk the withess
yuestions. This is culled “cross-examination’; und
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e you (or your lawyer) cun dsk your withess yuestions ubout
informution thut came up in cross-exumination. This culled
‘re-exumination’.

Step The respondents’ withesses give evidence in the withess
box und they go through the same process. This time you (or your
lawyer) are the one doing the cross-examination.

Step You (or your lawyer) cun muke u closing stutement
summing up your cuse.

Step The respondent (or their lawyer) can make a closing
statement summinyg up their cuse.

If you are representing yourself, the federdl magistrate will try to
make sure you unhderstand what is going on.

The FMC und the ADT run discrimination cases differently. The
ADT does not have to follow technicul rules ubout whut things
ure dllowed to be evidence und whut uren’t, but the FMC does.
These ure culled ‘the rules of evidence’. They ure complex, und
they chunye yuite often. The court will usudlly give you some
yguidunce ubout these rules us they come up, but they cunnot
ygive you leyul udvice.

Once both sides huve put forwurd dll their evidence und mude
their statements, the federdal mayistrate will make a decision.
They might yive their decision on the spot, but that is unlikely.
They will usudlly tauke some time (sometimes months) before they
yive their decision.
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What inds of decisions can the federal
magistrate ma e?

If the federul magyistrate decides thut you have been unlawfully
discriminated aguinst, they will decide whether to make the
orders you usked for in your Application. The federdl magistrate
cun order the respondent to:

e do certuin thinygs to muke up for the loss or dumugye you huve
suffered;

not contfinue or repeut the behaviour;

employ, re-employ or frunsfer you (ulthough this is uncommon);

fouy you compensution; und/or

publish un apology or u refraction.

How much compensation will | get?

Compensution for discrimination is different in every cuse.
The umount you yet largely depends on what evidence you
present dbout how the discrimination has dffected you. It
will dlso be influenced by how much hus been awarded in
pust cuses.

nlike in the ADT, there is ho upper limit on how much
compensation you cunh yget in the FMC. But compensution
amounts puid in discrimination cuses dure generdlly not high.
Look ut pust cuses to get un ideu of the umounts courts have
given people in other cuses. The onlihe AHRC publication
ederdl Discrimindtion Law, which is regularly upduted, cun
give you some guidunce onh this. You cun find it under the "Legul
Reseurch und Resources’ tub ut www.humanrights.gov.au.

Will | have to pay the other side’s legal fees if | lose?

The yenerdl rule in the FMC und the FCA is thut ‘costs follow
the event’. This meuns that if you lose your cuse, the federdl
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muayistrate or Federul Court judyge will usudlly order that you pay
dll or some of the respondent’s leyul fees.

If your cuse is in the FMC, the amount of costs the loser will pay will
be g lump sum thuat depends on how muny stuges the cuse hus
gone through. You cun yet u list of costs from the court reyistry or
on the FMC website. If you have any guestions about it, contact
the court reyistry, or ask u lawyer,

Costs in the FCA are culculuted differently. The FCA website hus
information on costs and links to the costs’ rules. Costs in the FCA
will usudlly be higher than in the FMC. There is an option to usk the
FCA at u directions hedring if they can put g maximum limit on
the umount of costs you might have to pay. If your cuse is in the
FCA you should usk a lawyer about this.

If you dre beiny represented by Legul Aid NSW und you lose your
cuse, the first $15,000 of the respondent’s legal costs that you are
ordered to puy, will be puid for by Legdl Aid. You will have to pay
the balance of any higher amount.

If you win your cuse, you cun usk the federdl mugyistrate to order
the respondent to puy your costs. Be uware, though, that the
umount they dre ordered to puy won’t cover dll of your legdl
fees und you will probubly still be out of pocket,

If you dre not represented by d luwyer, you ure not entitled to un
order for leyul fees.

Can | withdraw my case if | want to?

Yes, you cun stop your cuse ut uny stuye before the end of
the heuaring. This is culled ‘discontinuiny proceedinys’. To do
this, you heed to file u Notice of Discontinuunce in the court
registry und serve u copy of it on the respondent. You cun yet
u Notice of Discontinuunce from the FMC website or by culling
the court reyistry.

Discrimination Toolkit




124

The Federal Courts cont

If you withdraw your cuse, the court will probubly order you to
puy the leygdl fees the respondent hus dlreudy spent on the cuse.
How much this is will depend on how far your cuse hus gone
when you discontinue. Aguin, get u copy of the list of costs from
the court reyistry.

You might be dble to heyotiute with the respondent so that you
discontinue your cuse in exchunge for them not usking the court
for an order that you pay their legal fees. If you und the respondent
agree to this, you should get them to put it in writing for you.

How long will the court process ta e?

Every cuse is different, but generdlly it will tuke between twelve
to eighteen months from the fime you file your Application with
the reyistry o when you get u decision.

If you ugree to mediution then the mediution will usudlly take
place ubout three to six months dfter you file your Application.

What if | lose? Can | appeal?

If you lose your cuse in the FMC, you cun uppedl to the FCA.
The uppeul will be decided by a single Federal Court judge or
in some circumstances by three Federal Court judges. You have

days from the dute you receive the FMC decision to apped
to the FCA.

Appedling to the FCA is u biy step, so get legul udvice before you
doit. The FCA is very technicul and formdl. If you lose, you are likely
to have to pay d lot of money for the other side’s legdl costs.
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Federal Magistrates Court (FMC)
Flowchart

This flow chart shows how < case usudlly runs in the FMC. Not dll
cuses follow this exact order.
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Sample Affidavit

IN THE FEDERAL File number: ..SY.D.XXXX oo
MAGISTRATES COURT COURT USE ONLY
OF AUSTRALIA
REGISTRY. ......... sydney ... Court

Location

Court date

Court time

Applicant

Martinu Stauvos

AFFIDAVIT

| I sully Marie Anderson

.................................................................. State.....N.S.W.....................Postcode..z.??z.4
Email... RSINGN_BIS.COM.GU DX..216533,
Tel.(02) 5463-1111 . Fax..(02) 5463-1112 . Attention.....RSINYN .
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[ was born on 1 January 1976 und um 35 yeurs of uge. | am
currently on the Parenting Payment Single and have the full
time care of my child Ben, who was born on 10 May 2010.

Since leaving school in 1994 | have had a humber of jobs
in the hospitulity and service industry und have only been
unemployed for short periods.

| was employed by XYZ Compuny Pty. Ltd. between 12th
June 2005 und 19th December 2010. | wus employed s
a shop wassistant and my duties mainly involved serving
customers who entered the store. At the end of the finuncidl
yedr | would help with the stocktuke. When | wus asked 1o
leave work in December 2005 | was earning $650 per week
gross including superannuaution.

On 5th December 2010 | told My direct supervisor, Martina
Stavos,

I um pregnant, It’'s about four months. | would like to take
some time off from about March 2011. | would be redlly
grateful if you could find out how much mdaternity leave |
um entifled to.

| canremember that my supervisor did hot look very pleused
and only replied,

Alright.

On or ubout 12th December 2010 my supervisor came to
see me und suid,

Business is hot us good this Christmas us we had expected.
I may have to cut dowh some of your hours. It may even
be hecessary for you to have some time off without pay.
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Sample Affidavit con

6. On 19th December 2010 | usked my supervisor ubout what
she had suid in the preceding week. She suid,

Look I'm redlly sorry, | um going tfo have to let you go. It's
hot me, it’s the boss. He just doesn’t think that you should
be working while you're pregnhunt. Donh’t worry, you cdh
have your job buck dfter you have had the buby.

| felt redlly bad about what my supervisor had said but did
not know whut to say in reply.

7. That dafternoon my supervisor handed me my findl pay
cheqyue und suid

Give me a cdll after the baby is bornh.
| replied,

OK. | expect to be back around the end of July.
This wus the last day | worked at XYZ Compuny.

8. Inmid June 2011 | met u friend, Winny Cheny, who worked
for XYZ Compuny Pty. Ltd. and | told her,

I will be coming back to work in about six weeks.
She suid,

Redlly? | thought you had left. That’s a bit strange, they
have ygiven your job to someohe else.

9. The next duy | rung XYZ Compuny Pty. Ltd. and spoke to the
Humun Resources Munuger, Michelle Green. She suid,

| thought it waus pretty clear that you weren’t coming back
so | have given your job to someohe else. There is hothing
| can do. | canhot sack her.
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10. | wus redlly shocked when | heurd this. | felt sick in the
stomuch and could not sleep that night. | felt that | had
been unfuirly treuted und beyun to feel very depressed. |
went to see my doctor, Dr Scurlett, at the Birchville Medicdl
Centre, und he prescribed anti-depressunts und referred

me to a counsellor.

11. | have tried looking for unother job but huve hot yet been
dble to find one. | huve upplied for u number of jobs,
including shop ussistant work at ABC Stores and DEF Ltd, but
have been unable to get an interview. | feel that | have lost
u lot of confidence und do not trust people us much us |

used to.

.

v

yoa J

']"'":I.

Affirmed by the deponent Sully Murie Anderson

Birchville

at (place)...... 2 = VS

on (date)....3.../... 2., 2011

A

Signature of deponent

Before me: Pravin Singh e |

Qualification of witness: SOlicitor of upplicunt
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Legal Advice and Representation

Do | need a lawyer?

You cun take legdl action for discrimination without a lawyer,
but discrimination law is complex, und you might have d better
chance of getting u good result if you have a lawyer advising
or representing you.

The people who work at the ADB und the AHRC or the courts
and fribunals cunnot yive you leyul udvice.

Although you ure dllowed to represent yourself, u lot of people
find this hard, especidlly if the person they dare complaining
dabout has a lawyer,

A lawyer cun lodge a complaint with the ADB or the AHRC on
your behdlf, but they will need to yet permission to represent
you ut u conciliution conference.

You do hot heed permission for a lawyer to represent you in the
ADT, the FMC or the FCA.

Even if you cun’t dfford to pay d lawyer und cun’t find
lawyer who will represent you for free, we still think that it is very
important to ut leust get some legdl udvice us edrly ds possible.

How should | prepare for seeing a lawyer?

When you yget free legul udvice, you offen don’t get much
fime with the lawyer. If you do these things before you meet the
lawyer, you will be duble to muke the most of the fime you have
with them:

o write out (or type, if you cun) your story dbout what
happened to you. This is culled u ‘stutement’ (see puyes
48-51 for what to include in your stutement);

e collect uny documents that are relevant to your case; und

e think dbout whuat you want to dachieve by making d
complaint — is it a practical solution to your problem (for
instunce, huving u ramp instulled ut your locul supermarket),
d monetary solution (for instance, puyment of lost wages if
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you were fired) or do you wunt your hurt feelings recoynised
(forinstunce, with un upoloyy und/or some compensution).

Take your stutement und dll the documents with you when you
meet with the lawyer,

Where can | find a lawyer?

There ure muny places where you cun get free legul udvice.
The numes und phonhe numbers of these services ure in the
Useful Contacts part of this Toolkit,

Some of these services might be uble to uctudilly represent you
in your discrimination case. Taulk fo them dbout what type of
help they cun give you.

Legal Aid NSW

Legdl Aid NSW is a government organisation that provides legail
services to socidlly und economicully disadvantaged people in
New South Wules.

Legdl Aid NSW haus lawyers in Sydney und in many regiondl
centres of New South Wuales, und they cun yive unyone free
legul udvice ubout discrimination.

If you go to Legul Aid NSW to yet udvice und you wunt them
to represent you, usk the lawyer who yives you udvice whether
this is possible. If it is, you will hneed to upply for legul uid.

To upply, you need to fill out u legal uid upplicution form und
yive it to u person ut the Leyul Aid NSW office or send it to the
uddress on the application form. On the application you can
ask for u lawyer who works at Legal Aid NSW to represent you,
or for Legul Aid NSW to puay a private lawyer to represent you,

You should aftach a copy of your stutement und any other
documents ubout your cuse to your upplication form so
that Legul Aid NSW has aus much information us possible ubout
your cuse.
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Legal Advice and Representation con:

Legul Aid NSW looks at dll these things whenh they decide
whether they cun represent you:

e your finuncidl position — how much money you eurn und
what ussets you have;

e whether you huve u good cuse — whut your chanhces of
wihning are;
e how much mohey you Mmight get if you wih your cuse

compured with how much it will cost Legul Aid NSW to
represent you;

o whether your cuse involves issues that will help others in the
community; aund

o whether you have dny ‘speciul disudvantage’ that
might make it harder for you to represent yourself (such
us intellectudl or physicul disubility, or being under 18
yeuars old).

See puye 144 for contact detdils,

Community legal centres

Community legal centres are hon-government community-
bused orgunisutions that provide free legdl services, especidlly
for people who ure disudvuntaged.

Most community legal centres cun provide free legal udvice
and information about discrimination (either by phone or in
person), und sometimes they cun represent you as well. They
cun dlso yive you referrdls to other organisations — legal and
non-leygdl.

See puyes 141-143 und 145-147 for contuct detduils.

LawAccess NSW

LawAccess NSW is u government service that provides free
legul information and referrals to people in New South Wales
over the phone. In some circumstunces you might dlso be
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uble to yet free leyul udvice over the telephone. You cun yet
information dbout discrimination law by cualling LawAccess
NSW or by visiting their website. LawAccess NSW can dlso refer
you to u lawyer if you heed further legul udvice.

See puge 141 for contact detdiils,

Private lawyers

If you cun ufford to puay for a lawyer, the NSW Law Society cun
ygive you the numes of luwyers who might be dble to help you
with your case. Remember to usk the lawyer how much they
will charge you.

See puye 147 for contuct detdils,
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Useful Contacts

ORGANISATIONS THAT HANDLE DISCRIMINATION
COMPLAINTS

The places listed below dedl with inguiries and complaints
about discrimination, victimisation and harassment,

Anti-Discrimination Board of NSW (ADB)
http://www.lawlink.nsw.gov.au/adb

Sydney

Stocklund House

Level 4, 175-183 Custlereuyh St
Sydney NSW 2000

PO Box A2122

Sydnhey South NSW 1235

(02) 9268 5544 (yenerdl inyuiries)
(02) 9268 5522 (TTY)

1800 670 812

(02) 9268 5500 (fux)

Newcastle

Suite 3, Level 3, 97 Scoftt St
Newcustle NSW 2300

PO Box 1077

Newcustle NSW 2300

(02) 4926 4300

(02) 4929 1489 (TTY)

(02) 4926 1376 (fux)

Wollongong

84 Crown St

Wollongony Eust NSW 2500
PO Box 67

Wollongony NSW 2520

(02) 4224 9960

(02) 4224 9967 (TTY)

(02) 4224 9961 (fux)
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Australian Human Rights Commission (AHRC)
www.humunrights.gov.au

Level 3, 175 Pitt Street

Sydney NSW 2000

GPO Box 5218

Sydney NSW 2001

(02) 9284 9600

1800 620 241 (TTY)

1300 656 419 (compluint infoline)
1300 369 711 (generdl inyuiries)

(02) 9284 9611 (fux)
compldintsinfo@nhumanrights.gov.au

NSW Administrative Decisions Tribunal (ADT)
www.lawlink.nsw.gov.au/adt

Jumes Mudison Tower
Level 10, 86 Goulburn St
Sydney NSW 2000

(02) 9377 5711 (switch)
(02) 9377 5859 (TTY)

(02) 9377 5723 (fux)
uy_adt@uygd.nsw.gov.uu

Federal Magistrates Court of Australia (FMC)
www.fmc.gov.uu

Federal Court of Australia (FCA)
Sydney
www.fedcourt.gov.au

Law Courts Building
Level 17, Queens Syuure
Sydnhey NSW 2000

(02) 9230 8567

(02) 9230 8535 (fux)
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Brisbane

Harry Giblbs Commonwedulth Law Courts Building
Brisbune QLD 4000

(07) 3248 1100

(07) 3248 1260 (fux: correspondence)

(07) 3248 1240 (fux: filing)
yldrey@fedcourt.gov.uu

www.fmc.gov.uu

Melbourne

Owen Dixon Commonweulth Law Courts Buildiny
305 Willium St

Melbourne VIC 3000

(03) 8600 3333

(03) 8600 3281 (fux)

vicreg@fedcourt.gov.au

www.fmc.gov.au

Fair Work Australia (FWA)
www.fwd,gov.au

Level 8, Terruce Tower

80 Willium Street

East Sydhey NSW 2011

1300 799 675 (national help line)
(02) 8374 6666

(02) 9380 6990 (fux)
sydney@fwda.gov.au

Fair Work Ombudsman
www. fuirwork.gov.au

Level 5, 255 Elizabeth Street
Sydney NSW 2000

131 394 (generul inyuiries)
1800 555 677 (TTY)

1800 618 366 (fux)
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INTERPRETERS

Translating and Interpreting Service (TIS National)
To use un interpreter over the telephone
131 450 (24 hours 7 days)

PLACES TO GET LEGAL INFORMATION, ADVICE AND
ASSISTANCE ABOUT DISCRIMINATION

The pluces listed below cun yive you leydl information, udvice
or ussistfunce ubout uny type of discriminution, ho mutter where
you live in New South Wdales.

LawAccess NSW
1300 888 529
www.|[awdaccess.nsw.gov.au

Legal Aid NSW

(02) 9219 5000

(02) 9219 5216 (TTY)

133 677 (NSR)
www.legduluid.nsw.gov.uu

Kingsford Legal Centre

(02) 9385 9566

(02) 9385 9572 (TTY)
www.kingsfordlegalcentre.org

Public Interest Advocacy Centre
(02) 8898 6500
www.pidc.ash.au
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Useful Contacts cont.

The pluces listed below have specidlist services for particular
groups of people. If you are in one of the groups listed, they

cun give you legul advice dbout uny type of discrimination,
ho mautter where you live in New South Wdles.

Women

Women'’s Legal Services NSW
(02) 8745 6988

1800 801 501
www.womenhslegulnsw.usn.au

Aboriginal and Torres Strait Islander Women

Wirringa Baiya Aboriginal Women'’s Legal Centre
(02) 9569 3847

1800 686 587

www.wirringabuiyd.org.au

Women'’s Legal Services NSW - Indigenous Women’s Program
1800 639 784
www.womenhslegulnhsw.ush.au

Children and Young People (Under 18)

National Children’s and Youth Law Centre
(02) 9385 9588
www.|lawstuff.org.au

Marrickville Legal Centre Children’s Legal Service
(02) 9559 2899
www.mlc.ush.au

Shopfront Youth Legal Centre
(02) 9322 4808
www.theshopfront.ory
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Gay, Lesbian, Bisexual, Transgender and Intersex

Inner City Legal Centre
(02) 9332 1966
www.iclc.org.au

Disability

Australian Centre for Disability Law
Voice: (02) 8014 7000 or 1800 800 708
TTY: (02) 9211 5518 or 1800 644 419
Emudil: adviceline@disubilitylaw.org.au
www.disubilitylaw.org.au

Intellectual Disability

Intellectual Disability Rights Service
(02) 93180144

1800 666 611

www.idrs.ory.au

HIV/AIDS

HIV/AIDS Legal Centre
(02) 9206 2060

1800 063 060
www.hdlc.org.au

Older People

The Aged-care Rights Service

(includiny the Older Person’s Leyul Service)
(02) 9281 3600

1800 424 079

www.tars.com.du
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Useful Contacts cont.

LEGAL HELP

The pluces listed below cun give you free legal advice ubout
any type of discriminution, but you heed to find the centre

closest to where you live.

LEGAL AID NSW

Central Sydney Office

(02) 9219 5000

www.legaldid.nsw.gov.au

Bankstown
(02) 9797 4555

Blacktown
(02) 9621 4800

Burwood
(02) 9747 6155

Campbelltown
(02) 4628 2922

Coffs Harbour
(02) 6651 7899

Dubbo
(02) 6885 4233

Fairfield
©02) 9727 3777

Gosford
(02) 4324 5611

Lismore
(02) 6621 2082

Liverpool
(02) 9601 1200
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Manly
(02) 9977 1479

Newcastle
(02) 4929 5482

Nowra
(02) 4422 4351

Orange
(02) 6362 8022

Parramatta
(02) 9891 1600

Penrith
(02) 4732 3077

Sutherland
(02) 9521 3733

Tamworth
(02) 6766 6322

Wagga Wagga
(02) 6921 6588

Wollongong
(02) 4228 8299



COMMUNITY LEGAL CENTRES

CLCs NSW
(02) 9212 7333
www.hswclc.org.au

Albury Wodonga Community Legal Centre
(02) 6056 8210

Central Coast Community Legal Service
(02) 4353 4988
www.centralcoustlegulcentre.org.au

Elizabeth Evatt Community Legal Centre

Blue Mountuins, Lithgow, Oberon und Buthurst regions
(02) 4782 4155

1300 363 967

www.eeclc.org.au

Far West Community Legal Centre
(08) 8088 2020

1800 300 036
www.furwestclc.org.au

Hawkesbury Nepean Community Legal Centre
(02) 4587 8877
www.hnclc.net.au

Hunter Community Legal Centre
(02) 4926 3220

1800 650 073
www.hunterclc.org.au

llawarra Legal Centre
(02) 4276 1939
www.illawdarralegaulcentre.ory.au
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Inner City Legal Centre
(02) 9332 1966
www.iclc.org.au

Kingsford Legal Centre
(02) 9385 9566
www.law.unsw.edu.auu/centres/kic

Macarthur Legal Centre
(02) 4628 2042
www.mucurthurlegul.ory.au

Macquarie Legal Centre
Parramatta: (02) 97600111
Merrylunds: (02) 8833 0920
www.macyudrielegal.ory.au

Marrickville Legal Centre
(02) 9559 2899
www.mlc.asn.au

Mt Druitt and Area Community Legal Centre
(02) 9675 2009

North & North West Community Legal Service
(02) 6772 8100

1800 687 687

www.nhhwcls.org.au

Northern Rivers Community Legal Centre
(02) 6621 1000
www.nrclc.org.au

Redfern Legal Centre
(02) 9698 7277
www.rlc.org.qau
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Shoalcoast Community Legal Centre
(02) 4422 9529

1800 229 529
www.shoulcoust.ory.au

South West Sydney Legal Centre
(02) 9601 7777
WwWWw.swslc.org.au

University of Newcastle Legal Centre
(02) 4921 8666
www.hewcustle.edu.au/school/luw/unlc.html

Western NSW Community Legal Centre
(02) 6884 9422

1800 655 927

www.wnhswclc.org.au

PRIVATE SOLICITORS

The places listed below Might be dble to help you find a solicitor
or barrister to take on your cuse for free or ut a low cost.

Law Society of NSW
Solicitor Referral Service
(02) 9926 0300

1800 422 713
www.luwsociety.com.uu

NSW Bar Association

Leyul Assistunce Referral Scheme
(02) 9232 4055
www.hswbdar.ash,au

Public Interest Law Clearing House (PILCH)
02) 9114 1793
www.pilchnsw.org.au
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PLACES THAT HANDLE OTHER SORTS OF COMPLAINTS

For u detdiled directory of pluces where you cun mauke
compluints, go fo www.compluintline.com.uu.

The pluces listed below might be uble to help you if you have
a problem with aun organisation or g government depurtment.
Usudlly, you have to try to sort out your problem directly with the
orgunisution or government department before you can go to
onhe of these orgdnisutions.

The services listed below ure arranged by type of problem.

Accommodation

Office of Fair Trading

133 220

1300 723 404 (TTY)
www.fdirfrading.nsw.gov.uu

Tenants Union NSW
To find your nedrest Tenunts Advice und Advocuacy Setrvice:
www.tenunts.org.au

Banks and Other Credit Providers

Financial Ombudsman Service
1300 780 808
www.fos.org.au

Credit Ombudsman Service Lid
1800 138 422
WWW.COsl.com.au

Consumer (goods and services)

Australian Competition and Consumer Commission
(02) 9230 9133

1300 302 502

WWW.UCCC.gov.uu
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Office of Fair Trading

133 220

1300 723 404 (ITY)
www.fdirtrading.nsw.gov.au

Education

NSW Department of Education and Training
(02) 9561 8000
www.det.nsw.edu.du

Catholic Education Commission
(02) 9287 1555
www.cechsw.cutholic.edu.au

Employment

NSW Industrial Relations Commission
(02) 9258 0866

(02) 9258 0877 (TTY)
www.lawlink.nsw.gov.au/irc

Fair Work Australia
(02) 8374 6666
1300 799 675
www.fwd,gov.au

Fair Work Ombudsman
131 394

1800 555 677 (TTY)

www . fairwork.gov.uu

Government and Related Employees Appeal Tribunal NSW
(02) 9020 4750
www.industridlrelutions.nsw.gov.uu/greut
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WorkCover NSW

131 050 (info centre)

(02) 4321 5000

133 677 (ITY)
www.workcover.nsw.gov.uu

Comcare Australia
NSW OHS Unit

1300 366 979
www.comcdre.gov.dau

Government Departments

NSW Ombudsman (for compluints about NSW government
depurttments)

(02) 9286 1000

1800 451 524

www.ombo.nsw.gov.au

Commonwealth Ombudsman (for compluints ubout
Commonweulth Government depaurtents)

(02) 9218 3000

1300 362 072

www.comb.gov.uu

Health

Health Care Complaints Commission
(02) 9219 7444

(02) 9219 7555 (TTY)

1800 043 159

www.hccce.hsw.gov.au

Edach hedlth care profession dlso hus its owh orgunisation which
you cun compldin to. If you want the hame of one of these
orgunisutions, contauct the Hedlth Care Complaints Commission.
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Hotels

Australian Hotels Association
(02) 9281 6922

1800 422 036
www.duhu,ory.uu

Immigration

Department of Immigration and Multicultural Affairs Complaints
131 881
www.immi.gov.uu

Migration Agents Registration Authority
(02) 9078 3552

1300 226 272

www.Mmard,gov.du

Insurance

Financial Ombudsman Service
1300 780 808
www.fos.org.au

Financial Industry Complaints Service
1300 780 808
www.fics.ash.au

Private Health Insurance Ombudsman
(02) 8235 8777

1800 640 695

www.phio.org.au
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Useful Contacts cont.

Lawyers

Legal Services Commissioner
(02) 9377 1800

(02) 9377 1855 (TTY)

1800 242 958
www.lawlink.nsw.gov.uu/olsc

Local Councils

Department of Local Government
Heud office: (02) 4428 4100
Sydney: (02) 9289 4000

(02) 4428 4209 (ITY)
www.dlg.nsw.gov.uu

Media And Advertising

Australian Communications & Media Authority
(02) 9334 7700

1800 226 667

www.ucmu.gov.uu

Press Council

(02) 9261 1930

1800 02 5712
www.presscouncil.org.au

Media, Entertainment and Aris Alliance
(02) 9333 0999

1300 656 512

www.dlliunce.ory.au

Advertising Federation of Australia
(02) 8297 3800
www.communicutionscouncil.oryg.au
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Neighbour Disputes

Community Justice Centres
(02) 8688 7455

1800 990 777

1800 671 964 (TTY)
WWW.CjC.nsw.gov.uu

Police

NSW Police Service Customer Assistance Unit
1800 725 631
www.police.nsw.gov.uu

NSW Ombudsman

(02) 9286 1000

1800 451 524
www.ombo.nsw.gov.uu

Privacy

Privacy NSW
(02) 8019 1600
www.lawlink.nsw.gov.uu/privacynsw

Federal Privacy Commissioner
1300 363 992

1800 620 241 (TTY)

WWW. privacy.gov.au

Registered Clubs

NSW Office of Liquor, Gaming and Racing
(02) 9995 0300
www.olgr.nsw.gov.uu
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Telecommunications

Telecommunications Industry Ombudsman
1800 062 058

1800 062 692 (TTY)

www.tio.com.uu

Transport

State Transit
131 500
WWW.sTd.Nsw.gov.au

City Rail or State Rail Authority
131 500
www.citirdil.info

Ministry of Transport
(02) 8202 2200
www.Transport.nsw.gov.au

Taxi Customer Feedback Management System
1800 648 478
www.fransport.nsw.gov.au/tuxi/feedback.html
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OTHER PLACES TO GET HELP

If you huve been the victim of u crime, cull the police on 000
if it is un emeryency. If it is not un emeryency, cull the Police
Assistance Line on 131 444,

Unions

Uniohs cun help theirmembers sort out problems in the workplace.
To find our more ubout unions contact:

Australian Council of Trade Unions
(02) 9664 7333

1300 362 223

www.dctu.ush.au

Unions NSW
(02) 9881 5999
www.council.lubor.net.au

OTHER ADVOCACY OR SUPPORT SERVICES

Below is u list of some udvocucy und support orgunisations. These
services might be dble to give you some support or point you in
the direction of someone who cun,

Alzheimer’s Australia NSW
(02) 6254 4233

1800 100 500
www.dlzheimers.org.au

Carers NSW Inc.
(02) 9280 4744
WWW,Cdrersnsw.usn.au

Council for Intellectual Disability NSW
(02) 9211 1611

1800 424 065

www.hswcid.org.au
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Deaf Society of New South Wales
(02) 9893 8555

1800 893 855

(02) 9893 8858 (TTY)

1800 893 885 (TTY)
www.dedfsocietynsw.org.au

Family Advocacy

(For fumilies with u child or un udult with developmentul
disubility)

(02) 9869 0866

1800 620 588

www.family-advocucy.com

Federation of Parents and Citizens’ Association
1300 885 982
www.pundc.org.au

Gay and Lesbian Rights Lobby
(02) 9571 5501
www.glrl.org.au

The Gender Centre Inc.
(02) 9569 2366
www.genhdercentre.ory.au

Immigrant Women’s Speakout
(02) 9635 8022
www.speukout.org.au

Mental Health Information Service (NSW)
(02) 9339 6000

1300 794 991

1300 794 992

www.mentulhedlth.ash.au
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Migrant Resource Centres

For u list of migrant resource centres in NSW go to the Ethnic
Communities” Council of NSW website, www.ecchsw.org.au, or
cull (02) 9319 0288,

Multicultural Disability Advocacy Association
(02) 9891 6400

(02) 9687 6325 (ITY)

1800 629 072

www.mduu.org.uu

Multicultural Mental Health Australia
(02) 9840 3333
www.mmhad.org.au

People with Disabilities
(02) 9370 3100

1800 422 015

(02) 9318 2138 (TTY)
1800 422 016 (ITY)
www.jowd.org.au

Schizophrenia Fellowship of New South Wales
(02) 9879 2600

1800 985 944

www.sfnsw.org.du

Self-Advocacy Sydney Inc.

For people with infellectudl disubilities
(02) 9622 3005

WWww.susinc.com.uu

Seniors Information Service
(02) 8168 8776 www.seniors.asn.au

Transcultural Mental Health Centre
(02) 9840 3800
www.dhi.gov.au/fmhc
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COUNSELLING SERVICES

Many people who huve experienced discriminution find it helpful
to speuk to u counsellor. To find the right counsellor for you, talk to
your GP, your local commMmunity hedlth centre or someohe ut one
of the udvocucy und support services listed in this Toolkit. Look
in your locul phonebook if you're hot sure where your hedrest
community hedlth centre is.

If you are g womanh, you might dlso be dable to get some free
counselling ut u women’s heulth centre. Contuct Women's
Hedlth NSW at www.whnsw.usn.au or oh (02) 9560 0866 to find
the centre neurest you.

If you are Aboriginal or Torres Strait Islander, you might be dable
to yet some free counselling ut the Aboriginul Medicul Service.
Contuct them on (02) 9319 5823.

For other useful counselling services, see www.hedlth.nsw.gov.au.

If you heed to tulk to someone straight away, you can call one of
the services listed below.

Lifeline
131114
www . lifeline.ory.au

Kids Help Line
1800 551 800
www.kidshelp.com.au

Domestic Violence Line
1800 656 463

Sexual Assault Hotline
1800 810 784

Mensline Australia
1300 789 978
www.menslinedaus.ory.au
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NSW Rural Mental Health Support Line
1800 201 123

Youth Line
(02) 9633 3666
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Resources

Here is u list of websites where you cun get resources that might
help you with your discrimination compluint.

Useful Websites

Anti-Discrimination Board of NSW (ADB)
www.lawlink.nsw.gov.au/ADB

Australian Human Rights Commission
www.humaunrights.gov.uu

Fair Work Australia
www.fwd.gov.au

Fair Work Ombudsman
www.fdirwork.gov.dau

LawAccess Online
WWW.|[awdaccess.nsw.gov.au

Law Assist
www.lawlink.nsw.gov.au/Lawlink/luwaccess/Il_lawussist.nsf/
puyes/lawdassist_index

Law Stuff
Legul informuation for children and youny people
www.lawstuff.org.au

Legal Aid NSW
www.leguluid.nsw.gov.uu

Racism No Way
www.rdacismnowauay.com.uu
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PUBLICATIONS

Federal Discrimination Law

Australian Human Rights Commission,
Avdiluble online und upduted guurterly.
http://www.hreoc.gov.uu/legul/FDL/index.html

Guide to Termination of Employment & Unfair Dismissal Rights
of Employees under the Fair Work Act 2009

lllawarra Legal Centre Inc & Simon Howard, 2011.

Avdiluble online ut www.illuwaurralegulcentre.ory.au/
publications or cull (02) 4276 1930 for u free hard copy.

Discrimination Toolkit: Your Guide To Making a
Discrimination Complaint

Legadl Aid NSW, Elizabeth Evatt Community Legal Centre &
Kingsford Leyul Centre, 2011

Avdildble in hurd copy or online dt:
www.legdluid.nsw.gov.uu/publications

Retreat from Injustice: Human Rights Law in Australia,
Nick O’Neill, Simon Rice und Royer Dougylus,
Federution Press, 2004

Discrimination: Law and Practice (3rd edition),
Chris Ronalds,
Federution Press, 2008
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Glossary

ADB. See Anti-Discriminution Bourd of New South Wales.
ADT. See NSW Administrative Decisions Tribunal.

Administrative Decisions Tribunal (ADT). A NSW fribunal (similur o
u court) which runs discriminution law cuses that have not been
resolved ut the ADB.

Affidavit. A written statement filed in court by a withess to help
someone prove their discrimination cuse. An dffidavit can only
contuin fuctudl information aubout what that withess saw, heard
or felt, not their opinions.

Affidavit of service. A stutement confirming that a person has
served a court document on d pdarticular person (given it to
them): it includes the pluce, dute und time when the document
wus served.

Affirm. Someone who writes un uffidavit must confirm that what's in
the dffidavit is true and correct. They caun do this either by swedring
oh u book of their religion (such us the Bible or the Koran) or by
affirming it. They have to do this in front of un authorised person.

Age Discrimination Act. A federdl luw that says that age
discriminution is uguinst the law in some situutions. This law covers
everyone in Austrdliu,

AHRC. See Australiun Human Rights Commission.
Annexure. A document that u person uttuches to un uffiduvit.

Anti-Discrimination Act. A NSW law that says that discrimination,
harassment, vilification and victimisation are uguinst the law in
some situations. It only covers people in New South Wuales.
Anti-Discrimination Board of New South Wales (ADB). A NSW
government orgunisation that helps people in New South Wales
sort out compluints of discriminution, harassment, vilification and
victimisation. You have to muke u compluint to the ADB before
you cun tuke it to the ADT.
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Appeadal. If you think the original decision in your cuse wus wrony,
you cun tuke your cuse to u higher court or tribunal (Gppedl your
cuse), und they then decide whether the original decision waus
right or wrony.

Appeal Panel. If you uppedul u decision mude by the ADT, it is heurd
by un Appeul Punel, which is u group of three tribundl members.

Applicant. What you dre culled when you tdke a discrimination,
harassment, vilification or victimisation cuse tfo the ADT, the FCA
or the FMC.

Applicant’s Genuine Steps Statement. The document you have to
prepdre und file with the Federdl Court regdistry at the sume time as
you file your Applicution. It tells the court what you have done up
until then to try and resolve your complaint with the respondent.

Application form. The document you have to prepdre and file in
the Federal Court reyistry to start court proceedings.

Applying for leave. Asking the ADT for permission for your cuse to
yo uheud if your compluint wus declined by the ADB.

Area. The name for the puarticular area of public life that you
have been treuted unfdirly in. Areus include employment,
accommoduation, goods und services, und educdution. You caun’t
muke u complaint under discrimination law unless your unfair
freatment happened in one of the listed ureus.

ASIC. See The Australiun Securities und Investment Commission.

Australian Human Rights Commission (AHRC). A federdl
government orgunisation that helps people throughout Austrdlia
sort out compluints of discrimination, harassment, victimisation
und vilificution. You must muke u compluint to AHRC before you
cun tuke u discrimination cuse to the FMC or FCA.

Australian Human Rights Commission Act. A federdl luw thut
covers some purts of discrimination law. Federdl laws cover
people everywhere in Australia,
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Australian Securities and Investment Commission (ASIC). A federdl
government organisation where people dund organisations
reyister the frading hume und legul nume of their business.

Authority to accept service. When d person hus been yiven
permission by unother person to receive court or tribunal
documents on the other person’s behulf. For example, un
employer cun yive un employee duthority to uccept service of
documents uddressed to the compuny.

Authorised person. A person who is dllowed to withess someone
swedring or dffirming und sighing an uffidavit. Barristers, solicitors
und justices of the peuce ure uuthorised persons.

Award. The word fribunal members, Federal Court judges und
federal magyistrates use to describe yiving something to the
person who wins a cuse. They would suy for exumple, "I award
the Applicant SX us compensation for the hurt, humiliation and
distress she suffered becuause of the unlawful discrimination.”

Carer’s responsibilities. This is ohe of the grounds under
discrimination laws. You might say that you have been treated
unfuirly becuuse you have to look ufter or cure for someone (u
child, for instunce).

Case conference. A conference or meeting held ut the ADT und
run by d tribunal member, who looks ut how the cuse is yoinyg
and yives both sides instructions ubout unything that needs to
be done. You might have u few cuse conferences during the
ADT process.

Closing statement. The lust step in a court or tfribunul hearing,
where euch puarty (side) ygets to ygive the federdl magyistrate
or fribundal members a summary of their cuse and why they
should win.

Community Legal Centre. A nhonh-government community-
bused orgunisation that provides free legdl services for people,
especidlly people who ure disudvuntuyged.

Discrimination Toolkit



Compensation. Money thut people who tuke legul action might
get to compensate them for the way they were freated.

Complainant. Whut you ure culled wheh you muke u compluint
of discrimination, harassment, vilification or victimisation to the
ADB or the AHRC.

Conciliation conference. Where un impurtial third person (ie.
someone who is not involved in the dispute), runs a meeting
between u complainunt und a respondent 1o help them try to
resolve a dispute without having a court or fribunal hearing. In
discrimination cuses in New South Wdales, the conciliation process
is done through the ADB or the AHRC.

Conciliator. The person (in discrimination cuses in New South
Wudles, it will be someone who works for the ADB or the AHRC)
who runs your conciliution conference und helps you try to
resolve your dispute with the respondent.

Confidentiality clause. The purt in u settlement ugreement
which says that you und/or the person or orgunisution you dure
compluining ubout ugree not to tell other people dbout the
detdils of the settlement ugreement.

Costs. Leyul fees.

Costs order. An order made by u court or tribunal saying that one
puarty (side) in a cuse hus to pay for some or dll of the other side’s
legul fees.

Costs follow the event. A phrase that medns the person who loses
u cuse hus to pay the winnher’s legdl fees.

Court documents. Pauperwork filed in a court like application
forms, uffidavits, subpoenus, und stutements.

Cross-examination. The second puart of u withess giving ordl
(spoken) evidence in u court or tribundl hedring. In this part, the
side that did not cull the withess gets to usk the withess questions.
[t comes ufter exuminution-in-chief.
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Damages. The umount of money d court orders one party (side)
to puy unother us compensution.

Decline. The word used by the ADB wheh they decide not fo
ucceptyourdiscrimination, harassment, victimisation or vilification
compluint for investigation. This phruse is dlso used by the ADB if
they decide during the investigation stage that your complaint
should not go any further.

Defence. Whut u respondent says about why your discrimination,
victimisation, vilification or harassment complaint or cuse should
not succeed: it's when they disugree with you and say they
haven’t broken any laws,

Deponent. A person who writes, signs und swedurs (or uffirms)
an uffidavit,
Direct discrimination. A type of unlawful discrimination where

you have been freated worse than someone else becuuse of u
ground (uye, ruce, sex, etfe).

Directions. Instructions given to pdarties (sides) by an ADT tribunail
member (if the cuse is in the ADT), or a federdl muyistrate or
Federdl Court judge (if the cuse is in the FMC or FCA) ubout what
the puarties have to do to prepare for the hedring, and when they
have to do it by.

Directions hearing. A court or fribunal hearing where d fribunal
member, federdul mugistrate or u Federul Court judye yives
the puarties instructions ubout what they have to do to prepure
their cuse.

Disability Discrimination Act. A federdl luw that says that
disubility discrimination is aguinst the law. This law covers people
everywhere in Austrdlia,

Dismissed. The word the ADT member, Federaul Court judge or
federul magistrate uses ut a hedring to say you have lost your cuse.

Electing jurisdiction. Choosing whether you will muke d
discrimination complaint through the state system (to the ADB) or
through the federdl system (to the AHRC).
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Enforcing the agreement. Muking u person who hus signed u
settlement agreement do what they have agreed to do.

Equal Opportunity Division. The section of the NSW ADT that dedls
with discrimination, harassment, vilification aund victimisution cuses.

Equal Opportunity Division First Case Conference Result Sheet.
A document prepdared by u tribunal member of the ADT dfter
the first cuse conference. It summarises the compluint and
what happened at the first cuse conference, und includes the
fimetdble that both pdarties (sides) have to follow from there on.

Evidence. Documents presented, or ordl testimony (spoken unswers
to yuestions) withesses yive, to u court or tribunal ut a heuring.

Examination-in-chief. The first part of a withess giving ordl (spoken)
evidence in u court or tribunul heuring. In this part, the party (side)
that culled the withess gets to usk the withess questions.

Exemptions / exceptions. The hume used in discrimination law
to describe the orgunisutions or situations that are not covered
by the law. You might not be duble to mMuke a compluint under
discrimination luw if aun exemption or exception upplies.

Fair Work Australia. A tribunul that helps people to resolve
employment disputes under the Fuir Work Act. It cun make d final
decision in an unfdair dismissal claim.

Fair Work Ombudsman. An orguhisution that investigutes
vdrious employment muatters including breuches of the law and

underpuyment of wages und entitlements. It is nhot a court or
tribundl and cunnot muke final decisions.

FCA. See Federul Court of Australia

Federal Court of Australia (FCA). A high-level federal court
that decides complicuted discriminution law cuses for people
(throughout Australiu) when their cuses have hot been resolved
at the AHRC, and hears appedls of decisions mude by the FMC.
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Federal Magistrate. A federal mugistrate who runs hearings und
decides cuses in the FMC.

Federal Magistrates Court of Australia (FMC). A lower-level federdl
court thut decides less complicuted discrimination luw cuses for
people (throughout Austrdlia) when their cuses have hot been
resolved ut the AHRC,

Federal system. Federul (hationdl) luws und court processes
that apply to people everywhere in Austrdlia, You cun muke d
discrimination law complaint in the federal system.

Filing documents. Giving (or ‘lodying’) documents to u court or
tfribunal reyistry (office).

Filing fees. Fees you huve to puy for lodging documents in u
court registry.

Final hearing. The final process in the ADT, FMC or FCA where u
decision is mude ubout whether or not unlawful discrimination
happened, und if it did, what should be done dbout it.

First case conference. The first fribunal dute that happens ufter
compluint is referred from the ADB to the ADT.

First court date. The first time someone who hus taken their
discrimination cuse to the FMC or FCA hus to actudlly go to
court. On this dute, a federal magistrate will organise the cuse
and yive both parties (sides) directions about what they have to
do to prepure for the heuring.

FMC. See Federul Muyistrates Court of Australiu,

Future expenses. A fype of financiul compensution you dsk
the respondent to yive you, to cover costs you expect you will
need to puy in the future becuuse of the discriminution (such us
medicul bills).

General damages. A type of financial compensution you sk
the respondent to puy you because of the hurt, humiliation and
distress their behaviour has caused you.
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General protections. Provisions in the Fair Work Act that aim to
protect your workpluce rights, including protection from unlawful
discrimination. Generdl protections dapply to most Australian
workpluces.

Ground. The word used in discrimination law to describe the
reuson you have been fredated unfdirly. Grounds include sex
(being mule or femule), uge (beiny too younhy or too old),
pregnauncy, disubility and race. To mauke o complaint under
discrimination laws, you must have a ground.

Hearing. A public session in u court or tribunul where u Federdl
Court judyge, federal magistrate or tribunal member makes G
decision ubout u person’s cuse,

Indirect discrimination. A fype of discrimination where a rule
or policy which upplies equadlly to everyone is uctuadlly unfair
because it disudvantages one group of people, for example,
women, people with u disubility, etc. The rule or policy must be
‘unreusonuble’ for this discrimination to be unlawful.

Interim/Interlocutory order. A decision mude by o federdl
magistrate in the FMC or a Federdl Court judge in the FCA that
keeps thinygs the way they ure until the cuse is finished.

Interlocutory hearing. A heudring to decide whether you will get
the interim/interlocutory orders you asked for.

Investigation phase. The period when the ADB or the AHRC
investigates o discrimination, harassment,  vilification  or
victimisation compldint. It involves deciding whether you have
a vdlid complaint und whether discrimination laws might have
been broken, und getting both sides of the story.

Judicial member. A fribunal member of the ADT who is a l[awyer
or u mugyistrate.,

LawAccess NSW. A free government telephone legadl information
and referrdl service for people living in NSW.
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Leave. Permission for your cuse to go uheud in the ADT. You heed
to upply for this if the ADB declined your complaint during the
investigution stage.

Leave hearing. The ADT heuring where you ask the ADT's
permission to have your cuse yo uheud in the ADT.

Legal Aid NSW. A NSW ygovernment orgunisution that provides
legul services for people in New South Wales who dre socidlly
und economicully disudvuntaged.

Legal entities. A person or orgunisution thut legal action cun be
brought agadinst. Individuuls and compunies cun be legadl entities.

Liable. Beiny held legully responsible for breduking the law.,

Made out. A court or tribundl might use this to suy you have won
your cuse, for exumple "The compluint is mude out.”

Mediation. Where an impartial third person (someohe who is not
involved in the dispute) runs u meeting with the parties (sides) in
a court or tribunal case to help them fry to resolve the dispute
without u hearing. Medidtion is avdiluble in the ADT, FMC and
the FCA.

Mediator. The person who fucilitutes u mediation (see ubove) in the
ADT, FMC or FCA.

Negligence. Neyligence is where someohe owes you d duty of
cure (hus responsibility to look ufter you in some way, such us your
employer making sure dll occupdtiondl heulth und sufety rules are
followed at their/your workplace) but breaches (fuils in) that duty
of cure, und you suffer dumuge becuuse of that breuch.

Negotiate. Barguin with the respondent or their legdl
representutive to try to yet the results you want,

Non-judicial member. A fribundl member of the ADT who is u hot
u luwyer or u muyistrate,
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Notice of Discontinuance. If you decide to withdraw your
upplication to the FMC, you have to fill in this form, then file it with
the FMC und serve it on the respondent and the AHRC.

Notice of Termination. A document you might get from the AHRC
telling you that they cannot take your compldint any further. You
have 60 days from the date on the Notice of Termination to take
your cuse to the FMC.

Oath. A promise u person Makes onh G book of their religion
(such us the Bible or the Korun) that what they have written in
un uffidavit, or what they are ubout to suy in u heuring, is true
und correct,

Occupational health and safety. Legal regulations or standurds
ubout whut employers und employees have to do to muke sure
u workplace is sufe,

Onus of proof. The requirement to prove u cuse to u court or
tribunal. In discriminution cuses, the onus of proof is on the person
mauking the compldint: they have to prove they were unlawfully
discriminuted uguinst, harussed, victimised or vilified.

On the balance of probabilities. This is the stundard (level) of
proof needed in discriminutfion, huraussment, vilificution and
victimisation cuses. Applicants must convince u court or tribunal
that on the bualance of probubilities (Meuning that it is more likely
than not), discrimination laws were broken.

Order. Something a court or tribundl tells a party (side) to do.
Orders cun be mude ut any time in a court or tribundl process.

Out-of-pocket expenses. Money you usk the respondent to yive
you 1o puy you buck for money you have spent becuuse of the
discrimination (medicul expenses, for example).

Party. People or orgunisutions involved in legul proceedinygs. The
gpplicant and the respondent in discrimination law cuses ure
both cdlled parties.

Particulars. Written detdils ubout your cuse.
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Personal service. Serving documents in person (handing the
document to the person), rather than sending them in the muail
or by fux, etc.

President’s Report. The documents the ADB sends to the ADT ufter
it has referred u complaint to the ADT. The President’s Report
includes the documents the complainant and respondent gave
to the ADB dund the President’s Summary of Compladint.

President’s Summary of Complaint. A written summary prepdred
by the ADB dbout u discrimination, harassment, vilification
or victimisation compluint. It is sent to the ADT (us purt of the
President’s Report) if u compluint is not resolved ut the ADB und
the compluint is referred to the ADT.

Proven. A word a court or tribunal might use to suy you have won
your cuse or u pJdrticular part of your cuse.

Racial Discrimination Act. A federdl law that says that race
discriminution is uguinst the luw. This luw covers everyone in
Australia,

Racial hatred. When someone says or does something in public
which is likely to offend, humiliate, insult or infimidute a person,
and it is suid or done becuuse of that person’s race, colour or
hutional or ethnic origin.

Reduced earning capacity. A legul phrase used to say that you
are how less uble to work, or to look for work. You might ask the
respondent to compensute you for this if it was caused by them
discriminuting uguinst you.

Re-examination. The third und findl part of u withess yiving
ordl (spoken) evidence in u court or tribunul heuring (ufter
exuminadtion-in-chief und cross-exumination). In this purt, the
purty who culled the withess gets to usk the withess questions
aguin, These yuestions ure yenerdlly ubout something the other
side usked in cross-examinution.,

Referral. When the ADB sends a compluint to the ADT.
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Registrar. A senior person who works for the ADT or the FMC.

Registry. The office of u court or fribunal that dedls with members
of the public.

Remedy. What is given to the winner in u discriminution cuse by
u court or tribunuyl.

Request for particulars. A written document one puarty (side) gives
to the other to usk them for more detdils about their cuse.

Respondent. The person or orgunisation you have made d
discrimination, harassment, victimisation or vilification complaint
ubout to the ADB or the AHRC, or who you dre running a cuse
aguinst in the ADT or the FMC. That is, the other side.

Respondent’s Genuine Steps Statement. A court form which d
respondent must file with the Federal Court reyistry and serve on
you in response to your ‘Applicunt’s Genuine Steps Statement”,

Response Form. A document or form from the FMC which u
respondent might file and serve to tell you und the court that
they will be defending the cuse (urguing aguainst you).

Rules of evidence. Leyul rules ubout whut is und is hot ullowed to
be presented to u court or tribunal as evidence (some things are
not dllowed becuuse they ure opinion, not fuct, for instunce).

Serving documents. Giving documents that have been filed in a
court or fribunal to someone.

Settlement agreement. A document that lists what you and the
fperson or orgunisution you ure compluining ubout have uygreed
fo do to resolve your compluint. A settlement agreement is
signed by everyone involved in the compldint and is a legdlly
binding contract,

Settlement proposal. A list of what results you want to get out of
your compluint. finunciul compensution, un dpoloyy, etc. You
give your settlement proposul to the respondent before or ut the
conciliution conference or mediution.

Discrimination Toolkit




Glossary con

Sex Discrimination Act. A federdl law that says that sex
discrimination, including pregnancy discrimination and sexud
harassment, is against the law. This law covers everyone in Australia,

Sexual harassment. A ground for muking u compluint under
discrimination laws. Sexudl harassment is defined us unwelcome
sexudl behaviour that mukes you feel offended, humiliuted or
infimiduted.

Shuttle negotiation. Where during u conciliution conference at
the ADB or the AHRC, the conciliator moves between the room
where you dre sitting and the room where the respondent is
sitting, and talks to you both about ways to resolve your dispute.

Standard of proof. The level of proof you must reach in o court
cuse to win the cuse. It is different in different kinds of cuses. The
standard of proof under discrimination laws is ‘on the balance of
probubilities’, which meauns the court or tribunal must believe that
what you happened is ‘more likely than not’ to be discrimination.

State system. Laws und court processes that apply to people in a
puarticular state. You can make a discrimination law complaint in
the NSW stute system.

Subpoena. A document from u court thut tells people to yo to
court to be u withess in u cuse (‘subpoenu to uttend”), to yive
documents they have to the court (‘subpoenu to produce
documents’) or both.

Substantiated. A word u court or fribunul cun use to say you have
won your cuse, for example "The complaint is substauntiated.”

Summons. A document from d fribunal that tells people to go
to u fribundl heuring to be u withess (‘summons to uttend’), to
ygive documents they have to the tribunal (‘summons to produce
documents’) or both.

Supreme Court of New South Wales. A high-level stute court thut
deudls with many types of cuses in New South Wuales.



Swear. Someone who writes un affidavit must confirm that what'sin
the affidavit is true and correct. They cun do this by either uffirming
it or by swedaring on the book of their religion (such us the Bible or
the Koran). They have to do this in front of an authorised person.

Terminated. The word the AHRC uses to tell you they cunnot take
your compluint any further for whatever reuson. The ADB dlso
uses the word ‘terminated’, but only if the reuson why they won't
take the complaint further is becuause they don’t think it can be
settled ut the ADB.

Time limit. A deudline for starting legal action. Different types of
legdl uctions have different time limits. The fime limit for making o
compluint under discrimination laws is 12 months from when the
discriminution, harassment, victimisation or vilification happened.

Tribunal members. The people from the ADT who run hedrings und
make decisions dabout discrimination, harassment, victimisation
und vilification cuses.

Unfair dismissal. When you dre dismissed from your job and the
dismissal is *harsh, uhjust or unreasonadble’. In some cuses you cun
tuke leyul uction for unfuir dismissal.

Unlawful discrimination. Discriminution or unfuir tfreatment which
is aguinst the law: that is, unfavouruble treattment, on a ground,
and in un areu of public life, und where the respondent has ho
defence.

Unlawful dismissal. When you dre dismissed from your job for u
“frohibited reuson’. Prohibited reusons include beiny dismissed
becauuse of your raciul background, disubility, religion, etc. In
some cuses you cun tuke legyul uction for unlawful dismissal.

Vicarious liability. A legal phrase which meuns that employers
are ygeherdlly responsible (lidble) for discrimination, harassment,
victimisation and vilification that happens in their workplace,
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Victimisation. Where someone treuts you budly becuuse they
know (or suspect) that you have made, or dre going to muke,
a complaint of discrimination. You cun make u complaint of
victimisation under discrimination laws.

Vilification. Vilificution is when someohne suys or does something
in public that could cuuse other people to ridicule or hate u
particular group of people (such us Aboriginal people). You can
muke u compluint under discriminution laws aubout some types
of vilificution.

Discrimination Toolkit



INndex

A
Aborigindl und Torres Strait Islunder women, useful contacts 142
Aboriginal Medicul Service 158
auccommodution
dareu of discriminution 17
compluints 148
acronyms 42
Administrative Decisions Tribunal (ADT, NSW)
upfpedls ugainst decision 90
compluint declined 57
compluint procedures 46
compluint referred to 87-9
compluint rejection rules 54-5
contuct detdils 139
cost involved 86
decisions possible 99-100
flowchart 102
hedring process 98-9
leave hearing 89-90
representation options 86
right to appedl 101
scope of jurisdiction 42—-5
advertising compluints 29, 152
Advertising Federution of Australia 152
udvocucy und support orgunisations 155-7
uffidavits
prepuarations 117-20
sumple 126-9
age discrimination 12, 71
Age Discrimination Act 41
Aged-cure Rights Service 143
Albury Wodongyu Community Legul Centre 145
Alzheimer’s Australia NSW 155
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Anti-Discrimination Act 20, 23
Anti-Discrimination Board of NSW (ADB)
compluints procedures 40, 46-9
Newcustle 138
Sydney 138
website 160
Wollohgony 138
Appedl Panel (ADT) 101
dppedls 90, 101, 124
Applicant’s Genuine Steps Stutement 108-9
Application — Human Rights 105
dpplications
file for FMC 105
prepuration 106-8
serving 109
dreus covered by discrimination law 16-17
ussociutions ureu of discriminution 17
Australian Communications & Media Authority 152
Australian Competition and Consumer Commission 148-9
Australian Council of Trade Unions 155
Australian Hotels Associution 151
Australian Human Rights Commission (AHRC)
compluint procedures 40, 46-9
compluint terminution 55, 57, 103
conciliution DVD 67
contuct detuils 139
scope of jurisdiction 42-5
website 160
Austrdlian Human Rights Commission Act 41
B
bunks, complaints about 29, 148
bisexudl legal advice 143
breach of contract 36
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C
curers’ discrimination 12
Cuarers NSW Inc. 155
cuse conferences

prepuration for 92-4

procedure 90-2

second 97

steps ufter first conference 94
Cutholic Educution Commission 150
Central Coust Community Legal Service 145
Centrelink repayment 63
checklists

areus of discrimination 16

complaints 50-1

grounds of discriminaution 11
children

Law Stuff welbsite 160

legul advice 142

useful contacts 158
City Ruil 154
clubs und ussociations ureu of discriminution 17
Comcure Australia 149
Commonweulth Ombudsmaun 150
Community Justice Centres 153
community legul centres (CLCs)

contuct detuils 145-7

function 136
compensution

ADT puyments 100

FMC puyments 122

possible inclusions 62-3
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compluint procedures
compluint checklist 50-1
lodgement methods 54
fime limits 52-3
compluints
uccepted 56
delay lodyinyg 52-3
essentiul points 75
not auccepted 56-7
process timefrume 72
fime limits 30, 46
withdrawal of 72
see dlso uhder Australian Human Rights Commission
conciliation
uffer resolution 70
essentidl points 75
exumples of outcomes 61
neyutive points 73
no resolution 71, 74
positive points 72-3
prepuration for 64
process 57- 60
refusul of 58
tips for 69
conciliation conferences
uttendees 58-9
length of session 68
representation at 59
separate rooms 59
usudl process 65-7
conciliators” position 69
cohsumer complaints 148-9
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conversution in stutements 49
Council for Intellectual Disability NSW 155
counselling services 158-9
courts

behaviour rules 84-5

duration of process 124

expluined 78
Credit Ombudsmun Service Ltd 148
credit providers, complaints about 29, 148
cross-exumination 98
D
Deduf Society of New South Wales 156
Depurtment of Immigration and Multicultural Affairs Complaints 151
Depurtment of Locul Government 152
direct discrimination 14-15
directions 96-7
disubility discrimination 12
Disability Discrimination Act 41
Disubility Discrimination Legal Centre 143
discontinuance of cuse 123-4
discrimination

dedling with 26

direct or indirect 14-15

formal approuch 28

informul upprouch 27
discrimination law

areus covered 16-17

complaints process 39-41

exceptions 22

unlawful grounds 10-15
Domestic Violence Line 158
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E
educdution
dreu of discrimination 17
compluints about 28, 29, 150
Elizabeth Evatt Community Legal Centre 145
employment
dreu of discrimination 17
compluints about 149
exumination-in-chief 98
exceptions, discrimination law 22
F
Fair Work Act 32
Fair Work Austrdlia (FWA)
contuct detdils 140, 149
ygeherdl protections complaints 33-4
website 160
Fuir Work Ombudsman 34, 140, 149, 160
Fumily Advocucy 156
family responsibility discrimination 12, 15
Far West Community Legul Centre 145
Federal Court of Austrdlia (FCA)
Brisbune 140
Melbourhe 140
role expluined 103
Sydney 139
Federul Muyistrates Court (FMC)
contuct detuils 139
first court dute 111-13
flowchart 125
need for luwyer 104-5
possible decisions 122
role expluined 103
Federdl Privacy Commissioner 153
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Federution of Purents and Citizens’ Associution 156
filing documents 79-82
Financial Industry Compldints Service 151
Financial Ombudsman Service 37, 148, 151
formal approuch to discrimination 28
future expenses 63
future lost wages 62
G
guy see homosexudlity
Guy und Lesbiun Rights Lobby 156
Gender Centre Inc. 156
generdl protections laws 33-4
Genuine Steps Statement
expluined 108-9
responhdent’s 110
serving 109
goods und services
dreu of discrimination 17
complaints 148-9
Government und Related Employees Appeul Tribunal NSW 149
government depurtments and employees 29, 42
grounds
checklist 11
unlawful discrimination 10-15
H
Hawkesbury Nepedun Community Legul Centre 145
Heulth Cure Compluints Commission 150
heulth services
compldints about providers 29
useful contucts 158-9
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hearings

prepuration for 115-17

process 98-9

usudl order 120-1
HIV/AIDS discrimination 38
HIV/AIDS Leygul Centre 143
HIV/AIDS vilification 20
homosexuudlity

discrimination 12, 13, 23, 42-3

vilification 20
hotels, compluints about 29, 151
Hunter Community Legul Centre 145
|
llawarra Legyul Centre 145
ImmMmigrant Women's Speakout 156
immigration complaints 151
indirect discriminuation 14-15
industry compluints 29
informal approuch to discrimination 27
Inner City Legul Centre 143, 146
insurance compluints 29, 151
Intellectual Disability Rights Service 143
intersex legul udvice 143
K
Kids Help Line 158
Kingsford Legul Centre 141, 146
L
Law Assist 160
Law Society of NSW 147
Law Stuff 160
LawAccess NSW 136-7, 141
LawAccess Online 160

lawyers

Discrimination Toolkit



compluints ubout 29
finding 134-7
questions for 46 -7
leave heuaring 89-90
legul udvice
ADT process yuestions 87
on compensution 63
need for 134
prepuration for 134-5
yuestions for lawyers 46 -7
Leyul Aid NSW
contact detuils 141, 144
service expluined 135-6
website 160
legul costs
Legdl Aid representution 45
who puys what 101, 115, 122-3
legul options
choice of forum 42-5
choosing 32
evuluuting 37-8
Leyul Services Commissioner 152
lesbiun vilification 20
Lifeline 158
locdl councils, compldints 152
lost wayes 62
M
Macuarthur Legal Centre 146
Macqyuarie Legul Centre 146
Marital status discrimination 12
Moairrickville Legul Centre 146
Mairrickville Legul Centre Children’s Legul Service 142
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Mediu, Entertainment and Arts Alliance 152
Mmediu complaints 152
mediution

duration 124

explained 94-5

in the FMC 113-15

no settlement 96-7, 115

prepuration 95, 113

refusul of 96-7

seftlement 95, 114
Medicure repuyment 63
Mensline Australia 158
Mental Health Information Service (NSW) 156
Migrant Resource Centres 157
Migration Agents Reyistration Authority 151
Ministry of Transport 154
Mt Druitt and Area Community Legal Centre 146
Multiculturdl Disubility Advocucy Associution 157
Multicultural Mental Health Australia 157
N
nume conventions 78-9
Nationul Children’s and Youth Law Centre 142
nedliyence 36-7
heyotidtions, points to remember 68
neighbour disputes 153
hon-leyul options 31
North & North West Community Legadl Service 146
Northern Rivers Community Legul Centre 146
Notice of Discontinuance 114, 123-4
NSW Administrative Decisions Tribunal (ADT) 139
NSW Bar Associution 147
NSW Depurttment of Educution aund Training 150

Discrimination Toolkit



NSW Industrial Relations Commission 149
NSW Office of Liyuor, Guming und Rucing 153
NSW Ombudsmun 150, 153
NSW Police Service Customer Assistance Unit 153
NSW Rural Mental Health Support Line 159
(o]
occuputionul heulth und sufety (OH&S) 36
Office of Fuir Trading 148, 149
ombudsmen
Commonwedulth 150
Credit Ombudsmun Service Ltd 148
Fair Work Ombudsmuan 34, 140, 149, 160
Finunciul Ombudsmun Service 148, 151
NSW Ombudsman 150, 153
Private Hedlth Insurahce Ombudsman 151
Telecommunicutions Industry Ombudsmaun 154
orders (ADT) 99-100
out-of-pocket expenses 63
P
People with Disubilities 157
police, compluints about 153
Police Assistunce Line 155
pregnancy discrimination 12, 45
President’s Report 88
President’s Summary of Compluint 88-9, 90
Press Council 152
Privacy NSW 153
Private Hedlth Insurance Ombudsman 151
process servers 81
products, complaints ubout 29
proof, onus of 79
Public Interest Advocucy Centre 141
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Public Interest Law Clearing House (PILCH) 147
public pluces und fucilities ureu of discrimination 17
public schools und teuchers 28, 29
publications 161

R

race discrimination 12, 93

Racial Discrimination Act 20, 41

racial hatred 20

racial vilification 20

Rucism No Way 160

Redfern Legul Centre 146

re-examination 98

reyistered clubs, compluints ubout 153
Responhdent’s Genuine Steps Statement 110
Respohse Form 110

S

Schizophreniu Fellowship of New South Wales 157
Self-Advocacy Sydhey Ihc. 157

Seniors Information Service 157

service guuruntees 74

serving documents 79-82

seftlement agreements 66, 70, 95
settlement proposals 60-2

sex discrimination 12, 104

Sex Discrimination Act 41

Sexuadl Assault Hotline 158

sexudl harassment 18-19, 29, 53, 74
Shodlcoust Community Legal Centre 147
Shopfront Youth Legal Centre 142

shuttle heyotiations 59

smuill business, compluints agauinst 42

South West Sydney Legal Centre 147
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standard of proof 79
State Rail Authority 154
Stute Trunsit 154
statements 48-9
subpoenus und summonses 82-4
superannuution
benefits payment complaints 34
disubility claims 37
Superaunnuution Compluints Tribunal 37
T
tux issues, compensution 63
Taxi Customer Feedbuck Munhagement System 154
Telecommunicutions Industry Ombudsman 154
Tenunts Union NSW 148
terminology
document filing/serving 79
name conventions 78-9
fime limits
complaint procedures 52-3
legul options 37
to enforce settlement ugreement 70
to file Applicution in the FMC 104
yenerdl protections compluints 33
muking compluints 30, 46
mediution 96-7
unfair dismissal 33
fips
AHRC conciliation DVD 67
complaint procedures 49
for conciliation 69
conciliution prepuraution 64
handling the problem yourself 31
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legul costs 115

settlement agreements 70

WorkCover medicul certificate 36
fraders, complaints about 29
Transcultural Mental Health Centre 157
fransgender legul udvice 143
fransgender stutus discrimination 13
fransgender vilification 20
fransport complaints 154
tribunails

behaviour rules 84-5

explained 78
Tribunals Summary of Compluint 92
U
underpayment of wages and other benefits 34-5
unfair dismissal 32-3
uhiohs, complaints about 155
Unions NSW 155
University of Newcustle Legal Centre 147
unlawful grounds 10-15
\")
victimisation 21, 93
vilification 20
w
websites, useful 160
Western NSW Community Legal Centre 147
Wirringa Baiya Aboriginal Women's Legal Centre 142
Women's Health NSW 158
Women's Leygul Services NSW 142
Women's Legul Services NSW — Indigenous Women'’s Program 142
WorkCover medicul certificute 36
WorkCover NSW 149
workers” compensation 35-6, 63
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younhy people, legal advice 142
youth
Law Stuff welbsite 160
useful contacts 159
Youth Line 159
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